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OBSERVATION. 


N preparing the Sixth Fdition of Mr. 
Serjeant HAWKINS' PLEAS OF THE 
CROWN for the preſs, occaſional references 
were made to many of the CASES contain- 
ed in the following pages; but being made 
from a Collection of MAN USCKIPT NOTES, 
which, it now appears, are not in very ex- 
tenſive circulation, the EDITOR is inform- 
ed, that many endeavours to procure accu- 
rate ſtatements of the circumſtances on 
which the CASES were determined, have 
been attended not only with difficulty, but 
diſappointmeut ; and that unfavourable ani- 
madverſions have, in conſequence, been 
made on the inexpediency of having cited 
authorities, to a full and particular detail 
of which a free acceſs was not immediately 
to be found. To remove the cauſe of this 
complaint, as far at leaſt as it 1s within the 
ED1'YOR'S power, was the principal motive 
to the preſent publication; but he is ſeri- 
ouſly apprehenſive that his anxiety for this 
purpoſe, has led him to attempt a work 
which, from the /aten! nature of its ſubject, 
A 2 ſeems 
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* 

ſeems peculiarly to require the opportuni- 
ties of longer time, and the advantages of 
patient application, before it can poſſibly 
advance towards maturity or pertection.— 
He flatters himſelf however, that his la- 
bours, though dehcient, will be capable of 
conveying ſome uſeful information; and 
he truſts that the intelligence he may here- 
aiter derive from the friendly communica- 
tions of the Profeſſion, which he moſt car- 
neſtly ſolicits ; or from the liberal and can- 
did expoſitions, whether public or private, 
of the errors and e en which he 
is tearful the work contains; will enable 
him, by correction, to increaſe its utility, 
and to render it, at a future period, in 
ſome degree delerving of profeſſional and 
public approbation. 
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Haſſel's Caſe. 


Cace 1. 


T the Old Bailey on Friday 16 October, 1,;. &.1,,, 
1730, Thomas Haſſe! was tried before Lord in a ſer- 

Chief Juſtice Raymond, preſent Mr. Juſtice Den- at. 

ton, and Mr. Baron Comyns, on 2 Geo. 2. c. 25. to tical on- 

ſ. 3. and 12 Ann. c. 7. for ſtealing a bank-note-Z iL pak 


note from 


of 5ol. the property of 7% n Arden, in the dwel- a letter 
ling-houſe of Edward Carteret and Edward Har. 8 His aas, 
_ riſon, Eſqrs. 

It appeared on the evidence, that the gentle- 
men in whoſe dwell:ng-houſe the felony was com- 
mitted were the Poſt-maſters-general, and that 
the priſoner was employed, by them, in the Poſt- 
office, in the capacity of a ſorter of letters: That 
the bank- note had been ſent by the poſt, in a 

letter 


RX 
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H 12 letter from John Arden of Mancheſter, directed 


to Mr. Bury in London, and that the priſoner 
had received the money for it from the Bank, by 
the hands of one Mitton, a ticket- porter, the day 
after that on which the letter would arrive in 
town by the regular courſe of poſt. 

Before the priſoner entered on his defence, 
his Counſel, Mr. Serjeant Daniel and Mr. Strange, 
ſubmitted two objections to the conſideration of 
the Court.—Firſt, that the evidence, admitting 
it to be true, only proved that the priſoner was 
guilty of an embezzlement and breach of truſt, 
and not of larceny, within the true and legal de- 
finition of that crime. Secondly, admitting that 
the taking was ſufficient to ſatisfy the legal notion 
of larceny, yet the ſubje& of it was not within 
the terms or intention of this Act of Parlia- 
ment. | 

Upon the firſt point they argued, that the pri- 
ſoner, from the nature of his office, and the ex- 
tent of the truſt repoſed in him, was, by the 
circumſtances of this caſe, diſcharged from all 
criminal reſponſibility. He was employed at the 
General Poſt- office as a ſorter of letters, and had 
accordingly given ſecurity, to a very conſiderable 
amount, for the faithful performance of his duty. 
'The mails contain many bags, and each bag a 
great number of letters, and upon their arrival 
at the Office, they are immediately delivered into 
the cultody of the ſorters, whoſe buſineſs ir is to 
arrange them according to their reſpective direc- 
tions, for the purpoſe of their being afterwards 
delivered. This delivery gives the ſorters an en- 


tire poſſeſſion, upou a truſt that they will not vio- 


late the confidence repoſed in them; for who- 
ever ſends letters by the hands of others, repoſes 
in the integrity of thoſe into whoſe hands they 
are committed; and it any miſtake or abuſe hap- 


pens, 


| 


„ 


5 


delivery at the Poſt- office, and before its delivery 


the puniſhment the law intended to inflict upon 
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pens, although it may amount to a high and ag. Hv 
gravated miſdemeanor, and although they or their 
ſecurities may be civilly liable for the amount of 

the loſs, yet it is no felony. This diſtinction is 

ſo completely eſtabliſhed by the known rules of 

the Common Law, that it would be trifling with 

the time of the Court to cite precedents in ſup- 

port of it. And the Legiſlature have themſelves 

acted upon and confirmed this rule of Law; for 

by the 9 Ann. c. 10. ſ. 40. they have expreſsly 
provided for this oftence, by inflicting a penalty 

of 20l. with incapacity of office, upon any per- 

ſon who ſhall preſume wittingly, willingly, and 
knowingly, to open or detain any letter after its 


to the perſon to whom it is directed, without an 
order under the hand of the Secretary of State. 
It is apparent, therefore, that this penalty was all 


this offence; for it cannot be contended, that 
the priſoner is within the 21 Hen. 8. c. 7. which Dalt. 102. 


ver, 5. 


makes it felony for ſervants to rob their maſters, HI 2:. 
for that Act requires that the maſter ſhould be 1 Hawk. 
the owner of the goods, and it is clear that the“. 
priſoner was not ſervant to the owner of the note. 
It indeed furniſhes a ſtrong argument that ſer- 
vants entruſted with their maſters* goods were 
not guilty of felony by the common law for tak- 
ing them away *. 

Upon the ſecond point, ſuppoſing that the pri- 
ſoner had a bare charge of the property only, and 


* See 5 Geo. 3. c. 25. f. 17. and 7 Geo. 3. c. 50. by which it is 
felony, without clergy, for anv lorter or other ſervant of the Poſt- 
office ro ſecrete, embezzlc, or avtiroy any letter containing a bank- 
note, or other ſecurity, therein mentioned. Upon theſe ſtatutes 
Richard Cluy was iniifted at the afſizes for York, as a ſervant to 
the Poſt-utfice, for embezzling a letter containing a bill of ex- 
change, It was objected, that as he had not taken the oath 1e- 
quired by 9 Ann, c. 10. . 17. and 41. he could not be confidered 
as a legal ſei vaut to the Poſt- office; but the Court vuves-ruled the 
ob jectiou. | 

not 
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Har l's not the poſſeſſion of it, yet it is not an offence 
within the Act. The ſtatute of 2 Geo. 2. c. 25. 
G. 3. enacts, that “ whoever ſhall ſteal or take 
by robbery any Exchequer orders, or tallies or 
© other order entitling any other perſon to any 
„ annuity or ſhare in any parliamentary fund; or 
any Exchequer bills, bank-notes, South-Sea 
% bonds, Faſt-India bonds, dividend-warrants, 
Kc. &c. ſhall be deemed guilty of felony ;” 
and ſo goes on enumerating other ſpecies of pro- 
perty, all of them in the plural number; whereas 
the fact charged in the indictment 1s for ſtealing 
one ſiugle bank-note. Penal Acts are to be con- 
ſtrued with great ſtrictneſs, and cannot be made 
to aflect the life, liberty, or property of the ſub- 
ject, but according to their literal import. In 
the preſent caſe, it is highly probable, that the 
Legiſlature did not intend to take away life for 
ſiealing only cre of the ſecurities which the Act 
deicribes. The 1 Edw. 6. c. 12. $. 10. made 
it fclony, without clergy, to “ ſteal horſes, 
© geldings, or mares,” in the plural number; 
it was doubtful whether this could extend to the 
ſtealing of one horſe only, and the Legiſlature 


thought it proper to paſs another Act to ſupply 


2 Haw. 400. . 
499. this defect. 
( Creat- 


„ Tor. Sir Philip Torke (a), Attorney-General, an- 
Hardwicke A .. © , 

in 1533; ſMered theie objections on the part of the Crown. 
appointed 


C.ancelice Firſt. —This oftence is clearly felony, and not 
„ merely breach of truit ; for the priſoner had no 


i 10 De 


\ {cunt property in the bank- note, but a bare charge 
P don. Only over the letter in which it was contained, 


an Far 2 NG: : 

of Hori. to fort and put it in its proper place. It is there- 

cg in fore like the caſe of a butler who has a charge 
$2 over plate; or of a ſhepherd who has a flock of 

312en 9.12. ſheep committed to his care; or of a weaver who 

i has filk delivered to him by the throwſter to 

Cor. ss. work; and in all theſe caſes it has been decided 


1Ha e. 825. ; 
Hank. 36. that 
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vered, notwithſtanding the delivery. But admit- 
ting, for a moment, that the priſoner had a poſ- 
ſeflory property in the letter, in the ſame man- 


ner, as it is ſaid, a carrier has who has goods 


delivered to him to carry, yet ſtill he would be 
guilty of felony ; for by opening the letter the 


5 
that it is felony to ſteal any of the goods ſo deli- U N N 


ASR. 


privity was determined; and it has accordingly :; Et. 4. 
been adjudged, that if a pack of goods, or a ton g % C 45. 
of wine, be delivered to a carrier, and he open Kely, 35. 


them, and take out part of the goods or wine, 
he is guilty of felony : but I inſiſt, that a carrier 
has no ſuch poſleflory property by the delivery of 
goods, as will in any caſe excuſe him from the 
guilt of felony, if he feloniouſly converts them 
to his own uſe. 

As to the ſecond objection, I will readily ad- 
mit, that penal ſtatutes ought to receive a ſtrict 
conſtruction ; but they alſo muſt be conſtrued 
reaſonably, according to the common ſenſe of 
mankind, and the apparent intention of the Le- 
giſlature. That the preſent ſtatute extends to one 
note as well as to many, is, in my appreheniion, 
very plain and apparent. The words are, 
* whoever ſhall feloniouſly ſteal any notes,” &c. 
& and then it goes on to ſay, ** notwithltanding 
* any of theſe particulars may be termed in law 
& @ choſe in aftion ;” which plainly ſhews, that it 
was the intention of the Legiſlature to make the 
ſtealing of @ choſe in actien, which one: ſingle 
bank-note is, felony. It would be a moſt unrea- 
ſonable conſtruction to ſay, that the Legiſlature 
intended to make it felony to ſteal 7wo notes of 
five pounds each, and yet that it ſhould not be 
felony to ſteal one note of ten thouſand pounds. 
As to the argument that has been drawn from 
the 1 Edw. 6. c. 12. §. 10. and the 2 and 3 
Edw. 6. c. 33. the words were, * horſes, mares, 
„ geldings,” and net any horſes, mares, or geld- 

ings, 


Hauk. 
135. 
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eren“ ings, as is expreſſed in this ſtatute; and yet 
there it was only doubted whether it did extend to 
one horſe, &c. The 2 and 3 Edw. 6. c. 33. 
therefore only declared, that the ſtealing of one 
horie ſhould exclude the felon from the benefit 
of clergy ; which ſhewed that the Parliament on- 
ly gave their judgment that it was felony without 
clergy by virtue of the firſt Act, the ſecond being 
only to remove doubts, and not to make a new 
law. By 22 and 23 Car. 2. c. 7. it is made fe- 
lony to burn any ricks or ſtachs of corn, &c. in 
the night-time ; and yet it has never been doubted, 
becaule this is expreſſed in the plural number, 
but that the burning of one barn, &c. was felony 
within the ſtatute. 

The Court, after conſulting upon the ſubject, 
declared that it was their clear and unanimous 
opinion, that there was nothing in either of the 
objections; but that the offence, if the Jury be- 
lieved the witneſſes for the King, was clearly fe- 
lony without the benefit of clergy. 

The priſoner was accordingly put on his de- 
fence, and he called ſeveral witnefſes, who eſta- 
bliſhed a probable alibi; upon which he was ac- 
quitted. 


Carp 2. Rex 2er/us Hodgſon and others. 


Fee HIS was a ſpecial verdi& upon an indict- 
ccidental 4 
homicide ment for MuzDtr found at the Seſſion- 
ann bo ir Houſe in the Old-Bailey, to the following eftect. 
„happen The priſoners, together with ſeveral others, 
in te Pr0= were hired by one J. S. to aſſiſt him in carrying 
ecution of x - . . 0 g 
an legal away his houſehold- furniture, in order to avoid 
9 its being diſtrained for rent. They accordingly 
aſſembled for this purpoſe, armed with bludgeons 


and 


er 
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and other offenſive weapons. 'The landlord of 3 - 


the houſe, accompanied on his part by another Cast. 


ſet of men, came to prevent the removal of the 

oods, and a violent affray enſued. The conſta- 
ble was called in, and he produced his authority, 
but could not induce them to diſperſe. While 
they were fighting in the ſtreet, one of the com- 
pany, to the jurors unknown, killed a boy who 
was ſtanding at his father's door looking on, but 
totally unconcerned in the affray. 


The queſtion was, Whether this was murder in 
all the company ? 


In order to avoid the expence which attends the 
drawing up and arguing a ſpecial verdict, the 
Counſel agreed to ſubmit the point to the conſide- 
ration of the Judges in the ſhape of a reſerved 
caſe. 


The Judges accordingly met ; and the two Chief (Hale 437, 
Moor, 85. 


Juſtices were of opinion, that it was murder in all 1 


the company, becauſe they were all engaged in an Compton, 
unlawful act, by proceeding in the affray after the Ag. . 
conſtable had interpoſed, and commanded them to 3lale,z44. 


keep the peace, eſpecially as the manner in which 
they originally aſſembled, viz. with offenſive wea- 
pons and in a riotous manner, was contrary to law, 
though the purpoſe for which they.afſembled, viz. 
to carry away the goods, was juſtifiable ; and cited 
Stamf. 17. 40. Fitz. Cor. 350. Cromp. 244. 2 
Hawk. 442. where divers go to commit a diſſeiſin, 
and one of them kill a man, the reſt are principal 
felons. But the majority of the Judges held, that 
as the boy was found to be unconcerned in the af- 
fray, his having been killed by one of the company 
could not poſſibly affect the reſt ; for the homicide 
did not happen in proſecution of the illegal act; 
and therefore the perſons, though conſtructively 
preſent, could not be ſaid to be aiding and abet- 
ting 
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. 


HovG- ting(a) the death of one who was totally unconcern- 
Cazs, ed in the deſign for which the parties had aſſembled. 
And they cited Plummer's Caſe, Kely, 3. and two 


— Kely, caſes before Lord Chief Juſtice Holt, the one at 


1 Hale, Hertford, and the other at Sarum aſſizes (b). 


» 
2073. (b) Theſe two Caſes are meſſtioned by Mr. Juſtice Foſter, 3. 


Strange, Diſc. p. 353. See alſo Kielway, 161. and Borthwick's Caſe, 
1015. Douglas, 202. ö 


Car z. Innis's Caſe. 


There are T the Old Bailey April Seſſion 1731, 
oo? ya 8 Henry Baynes, Suſan Thompſon, Hannah 


al> in the 4 — 
econd de- Randal, and Thomas Blower, were indicted on 8 


bree in Eliz. c. 5. before Lord Chief Juſtice Raymond, 


rivatel . 
healing preſent Mr. Baron Comyns, Mr. Juſtice Denton, 


— 2 and the Honourable Mr. Baron Thompſon, Recor- 
der, for privately ſtealing a bank-note of 100l. 
pavable to William Lord Malton, or bearer, from 
the perſon of John Innis. | | 


Upon the evidence it appeared, that the note 
was loſt during a drunken ſcuffle at the Prince 
William Tavern, Charing-croſs, and it became im- 
poſſible to aſcertain which, if any, of the priſoners 

had ſtolen this note. 


2 The Court. — The ſtatute upon which this in- 
Beer, g dictment is founded takes away the benefit of cler- 
183 gy from thoſe who ſhall be found guilty of privately 
Hale, 529. . * 2 
: Ilan. ltealing from the perſon; and as it is totally filent 
444, 4%, Telpecting aiders and abettors, it mult be conſtru- 
Folie: , ed to extend only to principals in the firſt degree. 
358. It tollons, therefore, that the hand alone which 


takes 
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takes the property can be guilty of the offence; 555 1/5 
and as it is uncertain which of the priſoners took Cas. 


the note, it is impoſſible to find any of them guilty 
of the capital charge. (a) 


— — — — — 


Ruſſel's Caſe. 


Page, preſent Mr. Baron Carter, and Simon Urlin, 
Eſq. Deputy-Recorder, on the 2 Geo. 2. c. 25. 
tor forging an acquittance and receipt under a cer- 
tain account, in the words and figures following : 


* Guinen again/# Bancillion. 


& Bill C. 23:4: 1, viz. C. 12: 10:5, and G. 10: 13:8. 
« Halt profit, C. 5: 10:6. 
« Coſts out of purſe, 12: 10: 5, C. 1715: 
« My dividend, C. 5:6: 10, | 3 
« Received C. 4:4. Due to me C. 13: 13:3. 
c RECEIVED the above contents, 
c R. GATELEY,” 


with intent to defraud Roger Gateley, one of the 
Solicitors of the High Court of Chancery. 


The Counſel for the priſoner obſerved, that nei- 
ther Mr. Gateley's teſtimony, nor any affidavits 
made in his name, could be admitted in evidence, 


(4) At the Old Bailey in September Seſſion in 1599, Henry 
Sterne was tried on this ſtatute, before James Adair, Eſq. Re- 
corder (preſent Mr. Juſtice Gro/e, and Mr. Baron Thomp/on) for 
privately ſtealing a Bade called a GEORGE, from the perſon of 
his Grace the Duke of Beaufort. The prope: ty was found upon 
the priſoner, but it appeared that he had an accomplice, and it 
war uncertain which of them had taken it. The Court informed 
the Jury, that the conſtruction of this Act had always been, that 
the hand a/one which takes the goods is guilty of the private ſteal- 
wy, and the priſoner was accordingly acquitted of the capital part 
of the charge, ; 

B tor 


Cas 4. 


T the Old Bailey, February Seſſion 1737, a receipt 
William Ruſſel was indicted before Mr. Juſtice to a caſh 


memoran- 
dum es not 
within the 
2 Geo.c.25. 
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APIS? m” that it was determined in the caſe of the King 
. Whiting (a) by Lord Chiet Juſtice Holt, that 
(4) Salk. whowe a perſon is concerned in intcreſt, he can- 
Holt. 583. not be a witneſs. 
d. Ray. On the part of the proſecution it was ! 
Stra. 129, ed, that Gateley's evidence was admiſſible, for it 
548. went to eſtabliſh the defendant's guilt, and an im- 
mediate forfeiture to the Crown of all the proper- 
ty he poſſeſſed, would unavoidably follow his con- 
viction ; ſo that Gatcley's evidence tended to de- 
prive himſelf of the poſſibility of ever receiving 
ſatisfaction for the ſum due to him upon this ac- 
count. The objection of incompetency ariſes from 
the ſort of intereſt which the witneſs may have in 
the nature of the queſtion, or the event of the 
trial; and if any advantage may accrue to him 
from giving his teſtimony, the law, in conſidera- 
tion of the frailty of the human mind, renders his 
evidence inadmiſſible. But when the effect of a 
teſtimony tends to deprive the witneſs of a ſubſtan- 
tial benefit, the law allows his evidence upon the 
conception that he will not untruly charge him- 
felt, or ſay any thing wronglully to his own dii- 
(% See advantage Ca). 


Neu tand's | 
bat be Court were of opinion, that Mr. Gatelc 


ten, and 2 Was not an admiflible witneſs. They were alſo of 


HK opinion, that the inſtrument charged to be forged 
4 Eurr. 


2255. was not 4 reecipt or acquittance for money, within 
the meaning of the Act of Parliament; they con- 
Rep. 153. idercd it as a contuled men orandm, from which 
it was impoſſible tocotiect, with any certainty, whe- 
ther the word received referred to the item of cofts 
or to any of the uimmater:al zems ot which rhe note 

was formed. 

It alio appeared, that the indictment was defec- 
tive in not having properly purſued the words of 
tne llatute; and tor tlc cauſes the defendant 
Was acquitieu, 


Frith's 
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Frith's Caſe. | Casr 5. 


T the Old Bailey, October Seſſion 1738, Ed- An erro- 
ward Frith was indicted before Lord Chief 4.6... 
Juſtice Lee, (preſent Lord Chief Juſtice Willes, and ga 
Serjeant Urlin, Deputy Recorder) on 5 Geo. 2. for ſecret 
c. 29. . 8. for that he being indebted to George ing his ef- 
Hatfelde in the ſum of 100l. became a Bankrupt ; > Sh 
and a commiſſion of bankruptcy being awarded 8 
againſt him, he was by the Commiſſioners declar- pifenet 
ed a Bankrupt, and notice in writing was left at bad plead- 
his dwelling-houſe, that he had been declared a Firſt no. 
Bankrupt ; and that he was required to ſurrender tice. 
himſelf to the Commiſſioners, at Guildhall, and 
ſubmit to be examined, and to conform to the di- 
rections of the ſaid Act. And that afterwards 
notice was publiſhed in the Gazztte for the ſaid _ © 
Edward Frith to ſurrender himſelf, at Guildhall, &“ 0 
and make a diſcloſure of his effects, &c. That af- 
terwards Lord Talbot, then Lord High Chancel- 
lor, did enlarge the time for the ſaid Edward 
Frith's ſurrendering and diſcovering his effects, 
for fifty days, to be computed, &c. That notice 
was given in the Gazette, that the Lord High Third no- 
Chancellor had enlarged the time for the ſaid Ed. 
ward Frith to ſurrender, &c. and he, the ſaid Ed- 
ward Frith, was therein required to ſurrender 
himſelf to be examined, &c. But he, the ſaid 
Edward Frith, lightly regarding the laws, &c. fe- 
loniouily made default, and neglected to ſurrender + 


himſelf to be examined, &c. againſt the form of 
the ſtatute. 


The priſoner's Counſel raiſed four objections 
againſt the validity of this indictment. 
B 2 Firſt 
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FRriTH's 
Cask. 
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Firſt Objection.— The ſtatute enacts, “ That if 


* any perſon againſt whom a commiſſion of bank- 
& rupt hath been awarded and iſſued out, &c. ſhall 
„not, within forty-two days after notice thereof 
« in writing ſurrender, &c.“ the indictment there- 
fore ſhould have not only ſtated, that the commiſ- 
fon was awarded, but that it bad duly iſſued ; for 
there is a material difference in the meaning of theſe 
words, the word awarded ſignifying the thing or- 
dered to be done, and the word i/ued ronifying 
the thing done. 


Second Objection, —The Act ſays, “ That after 
% notice in the London Gazette, that ſuch com- 
„ miſſion hath been iſſued, the Bankrupt ſhall 
* ſurrender himſelf to the Commiſſioners named 
ein the ſaid commiſſion, ar the major part of them; 
whereas in one of theſe notices ſtated in the indict- 
ment, they have ſpun out their directions for the 
priſoner to ſurrender to all the five Commiſſioners, 
leaving out the words or the major part of them. 


Third Objection, —The Act fays, © That the 
% Bankrupt ſhall have notice that ſuch commiſ— 
& {ion has iflued, and of the time and place of a 
meeting ot the Commillioners 7herein named, 
& &c,” But in the other notice they ſay, that 
he mult ſurrender to three of them, without naming 
any of the reſt. 


** 


Fourch Objection.— That there ought to have 
been an averment in the indictment, that the Com- 
milhoners did fit, and that thofe Commiſhoners 
ſhould have been named ; whereas they were not 
named in their notice, and they had only ſet forth 
that he was required to ſurrender to the Conmiſ+ 
froners at G Hhall, which might as well be under— 


ſtood of the Commiſtioners of Sewers, or of the 


Licutenancy, as of the Commillioners of Bank- 
rupts, for they all fit at the fame Guildhall, 
The 
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The Court were of opinion, that all theſe objec- FR“ 
tions were good, and the indictment conſequently 
vicious. Upon which the proſccutor moved that 
the indictment might be quaſhed ; but the Court 
ſaid, it was by no means proper to encourage the * > org 
quaſhing of indictments after priſoncrs had piead- 2Hale,255. 
ed (a). The motion was accordingly refuled, and , Vent.6g 


1 Hale, 35. 
the priſoner being put upon his defence, an acquit- Fotter, 27. 


tal was entered. 


7 5 
Weſtheer's Cale. Cams: 


T the Old Bailey, January Seſſion 1739, Tho- Acommit- 
mas Weſtbeer was indicted before Lord Chief wage har 
Baron Comyns, and Mr. Juſtice Chapple, for ſteal- boundaries 
ing a parchment writing, purporting to be a Com: 3 
MISSION, dated in the reign of Queen Anne, im- ven 
powering the Commiſſioners therein named (pur— 8 
ſuant to an order which had been previouſly made and not 
in Chancery, in a cauſe between Lord Che/2cr field 4 
and John Cantrell, and others) to enter and aſcer- 
tain the boundaries of the manors of Bradbury and 
Hartſhcrne, and to certify how high the water of 
Furnace Pool ought to be kept, Kc. AND Al.80 
one other parchment writing, piurporting to be a 
return made to the ſaid commillion. Ihe pro- 
perty was laid to be the goods of our lovereign 


Lord the King, and of ihe value of four /billings. 


One Curtiics J. ham, an accomplice, had made be, ufo 


Tala ti. 1M of 


a full confeſſion in writing, and given informa- a dead ac- 


tion upon oath againſt the priſoner, before Lord he. 


Chief Juſtice 2 .Cc, purſuant to 1 and 2 Phil. dence a- 


gain ſt a 
and priluyer, 
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1 Lev. 80. 


Silk, 281. 
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and Mary, c. 13. and 2 and 3 Phil. and Mary, 
c. 10; but before Weber could be brought to 
his trial, Lam, the accomplice, died in priſon. 
The Attorncy-Gcneral (a), after proving the fact 


of Lulhan's death, infifted upon reading his de- 


oOſitions made before the Chief Juſtice as evidence 

againſt the priſoner. Mr. Serjeant Hayward and 
Mr. Zarnardi/tin oppoſed their being read, and 
contended, that as he ad of G:d, which the law 
ſays ſha!l not <cork an injury to any man, had, by 
Lulbam's death, deprived the Crown of the op- 
portunity of producing him viva voce, the admit- 
ting his depoſition to be read in evidence would 
injure the prijoncr, inaſmuch as he would loſe the 
benefit which might otherwiſe have ariſen from a 
croſs examination. The Attorney (a) and Soli— 
citor General (6) replied, and the point was very 
much debated (c). The CourT over-ruled the 
objection, and admitted Lulban's information to 
be read; but they ſaid it would not be conc]u- 
ſive, unlels it was ſtrongly corroborated by other 
teſtimony. : 


The Court, upon hearing the evidence, ex- 
reſſed a doubt whether the offence amounted to 
a felony, and the Jury accordingly found a ſpecial 
verdict, * That the priſoner was grilty of pri- 
66 vately taking away a parchment writing, value 
oe penny, from the records in the Court of 
Chancery, purporting to be a commiſſion un- 
der the broad ſeal; and another parchment 
writing annexed thereto, value one penny, pur- 
porting to be the return to the ſaid commiſſion, 
with intent to ſteal the ſame; that they were 
the goods of The KING; and that the cauſe 
of which they were the records, was finally 
determined in the year 1717.” 


cc 


In 
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In Trinity Term 1740, this ſpecial verdict and Wr<T- 
the indictment were removed, by certiorar;, into Gi 8 
the King's Bench (a). Three objections wcre (%) Sir W. 
raiſed on the part of the priſoner : 1. That it was 1;-e, C. J. 
a falſe concluſion of the Jury that theſe parch- AHA! 
ments were the goods ot the King. 2. That be- Pr byn, 
ing records the indictment ought to have been on 4 
8 Hen, 6. c. 12. which introduces an entire new Jullices. 
law. 3. That they concerned the realty, and 
could not become the ſubjects of larceny, from 
their conſtructive adherence to, and connection 
with the freehold. 


This Caſe was argued twice at the Bar, but the 
two firſt points were very lightly ſpoken to, and 
not much relied upon. On the third point it 
was argued (b) on the part of the Crown, that (% By Mr. 
theſe parchment writings were neither chatte . 
real, nor choſes in action, and the only queſtion tor Gene- 
would be, whether they could be conſtrued to be r. 
charters concerning the inheritance, Ihe reaſon 
given by Mr. Serjeant Hawkins (a) why a felony Haak. 
cannot be committed of theſe things is, becauſe, P. C. 14: 
being of no uſe but to the owner, they are not 
& ſuppoſed to be ſo much in danger of being ſto- 
len, and therefore need not be provided for in 
«* ſo ſtrict a manner as thoſe things which are of 
* a known price, and every body's money.” 

But the pretent parchments are not of that de- 
{cription, for the Jury have aftixed ſuch a value 
to them as will make the ofience Petty Larceny. 
For charters which concern the realty, the heir 
may bring his action; but for theſe records, no 
ſuch action will lie. The caſe in the XEAR Book 
10 Ed. 4. c. 14. from which this diſtinction is 
drawn, ſays, felony cannot be of charters which 
concern the realty, becauſe they cannot be valu- 
ed; but a value has been here affixed, and it 8 
we 


16 


WEST. 
RRE R's 
Case, 


CASES IN CROWN LAW. 


well known that for certain purpoſes old parch- 
ments will ſell for a conſiderable price. It 1s clear 
that the relation to the realty does not alone create 
the exception, for there is no doubt but it would 
be felony to ſteal an heir loom, and yet that ſa- 
vours of the realty. 


It was admitted by the Counſel for the priſo- 
ner, that the parchment writings were neither 
chattels real nor cheſes in action; but it was con- 
tended, that as they related to the boundaries of 
manors and the right of water, they were char- 
ters which concerned the realty; for what can 
affect the inheritance more than the right of wa- 
ter, and the boundaries of a manor? It is true, 
perhaps, that the heir could not maintain an ac- 
tion to recover them, becauſe they are of that na- 
ture which are called nullius in bonis, and every 
man has an equal right to reſort to them. They 
are in the poſſeſſion of the Crown, as being public 
records; but it does not follow from thence that 
they are he property of the King. 


The Court gave no opinion whether theſe were 
properly laid to be the goods of®the King, nor 
whether the Law as to this caſe was altered by 
8 Hen. 6. c. 12. but they were unanimous that 
theſe parchment writings concerned the realty, 
and therefore the priſoner was Nor GuiLTy of 
the felony charged in the indictment. 


But a queſtion aroſe, whether he ſhould be 


_ diſcharged, or receive judgment as for a TREs- 


2 Hawk. 
P. C. 625. 


pass: He was accordingly remanded in order 
that this queſtion might be ſeriouſly conſidered. 
At another day Mr. Solicitor and Attorney Ge- 
neral attempted to ſupport the affirmative, and 
cited the Year-Book, 2 Hen. 7. 10. and 22 Fw. 

ar. 
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Car. 332. 29 Cro. Jac. 497. 1 And. 351. Dalt. 
321. 2 Hawk. P. C. 625. But it was anſwered, 
that the priſoner would in this caſe loſe many ad- 
vantages, to which if he were indicted for the 
miſdemeanor he would by law be entitled : He 
might have full Counſel, a copy of his indictment, 
and a ſpecial Jury. Beſides, the verdict doth not 
find the taking to have been vi et armis, and if the 
felonice be taken away, no treſpaſs remains. 


The Court went into obſervations on the ſeveral 
caſes which had been cited on the part of the 
Crown ; and ſhewed that they were repugnant to 
the rules of law and principles of juſtice. The 
priſoner was accordingly diſcharged. 


John 
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Car 7: John Drinkwater's Caſe. 


8 T the Old Bailey, October Seſſion 1740, 
becher a John Drinkwater was indicted on the 4. 
peri”nwby Geo. 1. c. 11. ſ. 4. before Lord Chief Juſtice Lee, 


pye ce. v2 


money aa preſent Mr. Juſtice Denton. 
reward for 


N The indictment ſtated, that Catharine Kaylock, 


fiven a repeating watch, the goods of SACKVILLE Earl 
* of Thanct, privately from the perſon of William 
ent: ve- Lorton, feloniouſſy did ſteal, &. AND THAT 
prine? — afterwards the ſaid 79%n n e did feloniouſ- 
oenter 1- Iy receive and have eight guincas, as a reward for 
A , helping one Nathaniel Delander to the ſaid watch ; 
S. b. C. zo. he the ſaid John Drinkwater not having appre- 
445 hended, or cauſed to be apprehended, the ſaid Ca- 
* tharine Kaylack, &c. againſt the form of the ſta- 


tute. 


It appeared from the opening, that the Earl of 
Thanet had ſent the watch to Mr. Delander, a 
watch-maker, to be repaired, who delivered it to 
Lorion his workman, from whom Catharine Kay- 
lock privately ſtole it; and it was admitted, that 
Catharine Kaylich, the principal felon, was dead, 
and had never been convicted of this offence. 


Before any evidence was given, the priſoner's 
Counſel ſubmitted to the Court, that this indict- 
ment could not be legally proſecuted. Ihe act di- 
rects, that & whoever taketh money or reward, 
6 directiy or indirectly, under pretence, or upon 
e account, of helping any perſon to any ſto- 
len goods, ſhall be guilty of felony, and 
e ſufſer the pains and penalties of felony, ac- 
& cording to the nature of the felony commit- 

(e ted 
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oP 


ted in ſtealing ſuch goods; and in ſuch, Dick: 


WATER'S 


and the ſame manner as if ſuch offender had * Cass. 


* himſelf ſtole ſuch goods, in the manner and 
* with ſuch circumſtances as the ſame were ſtolen.” 

The puniſhment therefore to be inflicted upon an 
oftender againſt this Act muſt be preciſely the ſame 
as that which the principal offender would have 
ſuffered on conviction. "The crime charged againſt 
the principal by this indictment is privately ſteal- 
ing, which the 8 Eliz. c. 4. is a capital of- 
fence ; but the Jury might have acquitted her of 
the capital offence, and found her guilty of grand 
larceny, or, it they thought it proper, of petty 
larceny only. Theſe different ways of finding the 
verdict would have made an equal difference in 
the nature of the preſent caſe; and as the princi- 
pal was found guilty of a capital offence, or ot a 
grand larceny, or of petty larceny, ſo an offender 
againſt this Act, who ſtands exactly in the light 
of an acceſſary after the fact, ought to be indicted. 
It is impoſſible to know what Kind of offence the 


priſoner has committed, until the conviction ot 


the principal has aſcertained the nature and degree 
of his guilt ; for the act exprelly requires the ſame 


judgment in this caſe, as ſhould be given againſt 


the firſt offender : but as the firſt oftender has not 
been convicted, non conſtat where the crime was 
petty larceny, ſingle felony, or a capital oiience. 
This caſe tallies exactly with the doctrines con- 
cerning principal and acceflury. At the common 
law the receiving of ſtolen goods vis not felony, 
but miſdemeanor only. It was made felony by a 
particular Act of Parliament, exactly as in the 
caſe now before the Court; and vet it was never 
known that an acceſſary was trieq for 7e/ony till the 
principal had been convicted; aud when the prin- 


cipal could not be found, the acceiiary could not r ar 
be 252, 
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be indicted for the felony, but for the miſdemea- 
nor only. 


On the part of the proſecution it was ſaid, that 
if this objection was ſuffered to prevail, the whole 
effect of the Act would be fruſtrated ; for it went 
the length of contending, that if the principal Was 
even indicted, and died, or broke goal, at any time 
before trial, the offender muſt be diſcharged. 
This caſe has no analogy to the doctrine which 
prevaiis in the caſes of principal and acceſſary; 
but if it had, it will be found that Lord Hale fays(a), 
though the principal does not appear, yet the 
acceſſary may be put o anſwer by way of defence. 
And Mr. Serjeant Hawkins (b) ſays, that not- 
„ withſtanding the numerous authorities in the 
* old books (c), that an acceſſary ſhall not be com- 
“ pelled to anſwer before the principal has appear- 
* ed and anſwered, the contrary opinion is ſettled 
Cin a great meaſure at this day.” But the pre- 
ſent caſe is extremely diſtinct from the caſes 
of principal and acceſſary. The fact charged 
upon the priſoner, in the preſent indictment, is an 
independent fact; and whether he is guilty of it 
or not, muſt be determined by the Jury on all the 
circumſtances of the caſe. The ſtatute ſays, he 
ſhall ſuffer pains and penalties, according to the 
nature of the felony committed ; but it does not 
mention a word of the principal's being firſt con- 
victed. It is therefore ſuſſicient, if it be firſt prov- 
ed that the watch was ſtolen, and then that the 
priſoner received the eight guincas to reſtore it. 
uppoſe the charge had been upon that branch of 
the Act which makes it clony to take money 
upon pretence of helping another to ſtolen goods; 
in that caſe, tnough 1 it might have been neccſſary 
to {tate that the goods had been ſtolen, and to 

have 
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have proved that the larceny was committed, yet it P*:**- 


cannot be imagined that it would be neceſtary pre- 
viouſly to convict the thief, before the priſoner 
could be tried for the felony. In the caſe of 75na- 


WATFR'S 


CASE. 


than Wild (a), the principal felon was not convicted a Seo. 


when Mid ſuffered ; and all that has been held ne- 5: 


ceſſary upon theſe indictments, is to prove, by vo- 
neſſes, the guilt of the principal, before proof is ad- 
duced of the guilt of the priſoner. The produc- 
tion of the record of the conviction of the principal 
is not, in this caſe, neceſſary. The offence of the 
priſoner is certainly coupled to that of the princt- 
pal ; but if both parts of the indictment are proved 
by vivd voce teſtimony, the Court can be under no 
difficulty what puniſhment to inflict. 


The priſoner's Counſel replied, That it was im- 
poſlible to prove guilt upon a dead body, which 
could not poſſibly be heard in its own defence. 
It is averred poſitively in the indictment, that Ca- 
tharine Kay lock ſtole the watch; and it ſhe were 
alive, ſhe might produce evidence which would go 
to her acquittal ; what puniſhment could hen be 
inflicted on the priſoner? “ This is apparently 
caſus amiſſus in the Act; but the Court will no: 
{upply that which the Legiſlature ought to have 
done. Death, in many inſtances, ſtops the arm 


of Public Juſtice, and diſables it from ſtriking at 


the evil it was railed to puniſh. As to the in- 
ſtance of taking money upon a mere prelence of 


* Suppoſe Cat harive Kaylock was alive, bur not amenable to 
Juſtice, and the priſoner was to he tried, convisted, and executed 
for the capital offence, and it was afterwards to turn out, on the 
trial of the principal, that ſhe was guilty of a trinſportaule felony 
on!y, 15 it to be imagined that the Legiſliture could inten fu. bb 
a polIibility ? Aud yet fuck a caſe might happen, it the acceilury 
vas to be tried beſoie the principal is convicted, AM. ne. 


reſtoring 
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PR reſtoring ſtolen goods, the indictment in ſuch a 
Css. Caſe mult not only alledge that goods were ſtolen, 
but the particular manner of the ſtealing muſt be 
proved, and the record of the conviction of the 
principal be produced, before the priſoner could 
be convicted of the felony ; though he might for 
the fraud or miſdemeanor. As to the citations 
trom Hale and Hawkins, both thole authorities 
fay the acceflary may be put to anſwer, yet his trial 
is never proceeded on till the principal is convict- 
ed; and in Jonathan Mild's caſe, the exceptions 


were never taken. 


The Court conceived this to be a caſe of very 
great importance, and of the firſt impreſſion; and 
it was therefore reſerved for the opinion of the 
Judges. 'The priſoner was accordingly detained, 
and after remaining ſome time in goal he was 
diſcharged ; but the opinion of the Judges upon 
this queilion was never publicly communicated. 


CK. Peter Parfait's Caſe. 

2 T the Old Bailey, December Seſſion 1740, 
there maſt Peter Parfait was indicted on 7 Geo. 2. c. 
as 22. before Lord Chief Jultice Willes, Mr. Juitice 


Well a5 ai Chapple, Mr. Baron Caricr, and Sir 7 Strange, 
effault, to Knt. Recorder, for aſſaulting T homas Ie/tzn on 


conſtitute 


theoffence, the King's highway, with a piſtol, with an intent 
Serin w 0 
vV-vod's cafe: 0 rob him. 
a the O. B. 

0 2 . 
19032, a0d It appeared upon the evidence, that the proſe- 
eaſe, Oc- cutor, a coachman, was driving his coach along 
tober Sel - the 
101. 1780. 
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the road leading to Pancras, and that the priſoner Fan: 
preſented a piſtol at him while he fat on his box, cas. 
and called out to him to ſtop ; but it did not ap- 


pear that he had made any demand of money. 


The Court. This is not a caſe within the, Hawk, 
meaning of the AQ of Parliament; for a demand *5* 
of money or other property muſt be made to con- ( ,) See the 
ſtitute this offence. A demand, however, may (iro | 
be made by action as well as ſpeech ; as if a man Themas 
who is deaf and dumb ſlop a carriage on the ©. B- July 
highway, and put his hat into the carriage with 157, be- 
one hand, while he holds a piitol Hue in the fre Mr: 


other, or the like; but then the action muſt be 7.7, 
plain, and unequivocally import a demand, In he den- 


> . firme the 
the preſent caſe no motion or offer to demand 1. here 
the proſecutor's property was made (a). Lid dour. 


Robert Rhodes's Cale. Wy 


T the Old Bailey, April Seſſion 1742, Rzbert n ta- 

Rhodes was indicted before Mr. Baron . e 
nolds, for forging a certain paper, partly written — -: 
and partly printed, ſigned with the name of 79, * "> 
Thompſon, purporting to be the laſt will and teſta- 15k of tie 
ment (a) of the ſaid Thompſon, a ſeaman, late on . 


- g a . ce is gO00G 
board his Majelly's ſhip Flamborough, deceaſed. «videncets 
Þ iT the 


It appeared by the evidence of the Clerk of the |, ),0" 
Ticket- Office, in the Navy-Office, that it was cut. t- 
motary for the Captains of Men of War to tranſmit e ee 
accounts of their Crews to the Navy-Office as fre- Per 
quently as poflible, and that thai accounts are ene 47 7 7 
tered regularly in multer-books, containing the 


ans 


24 


Rnopes's 


CASE, 


CASES IN CROWN LAW. 


names of all who are living, dead, or have run 
away. The muſter-book belonging to the Flam- 
borough was produced, in which there was this 
entry: „John Thompſon, an able ſeaman, died 
& 22 Augult 1739, at Turtle Bay, on board the 


* Flamborough.” 


Firſt Point.—The priſoner's Counſel contend- 
ed, that as the priſoner was charged with forging 
the will of Thompson, it was incumbent on the 
proſecutor to prove, by the beſt evidence the na- 
ture of ſuch a fact would admit of, that the teſ- 
tator was dead; and that the beſt evidence of 
that fact was by ſome one of the many perſons 
who were on board the ſhip, and not by the ac- 
counts of the Captain or other Officers, who 
might by accident or deſign return the man dead, 
when he was really alive. 


The Counſel for the proſecution anſwered, that 
the objection was incongruous on the part of the 
priſoner, for that he had actually proved the will 
in Doctors Commons, and received the wages 
at the Navy-Oftice, by virtue of the probate, 
which implied an acknowledgment by him that 
Thompſon was dead ; but that, excluſive of that 
reaſon. it was the conſtant courſe and uninter- 
rupted practice of the Court to admit the entry 
in the muſter-book, after it had been authenti- 
cated by the Clerk who figned it, as ful} evidence 
of the ſact. 


The Court over-ruled the objection, and cited 
the caſe of Ii!zoerald and Lee, in Mich. Term 15 
cg. 2. where this point aroſe, and a multer-book 
was admitted as evidence of the ſame Kkingi of 


- 


inet. 


Second 
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Second Point. — In the progreſs of the trial it W N 
appeared, that the will ſet out in the indictment, a 
in which the priſoner was named executor, was An —.— 

tor name 


dated the 6th of September, 1736, and that ano-;, , (ve. 
ther will exiſted in the name of Thompſon (which quent will, 


n h 

was produced in Court) dated 7th March, 1737, Hane fefa. 

in which one Carter was named executor. _—_ 
nich 1s 


a P ee 
Carter was called as a witneſs on the part of the be forged, 


proſecution to prove, that the will in which the (oo 
priſoner was named executor, was not in the hand- witneſs to 
writing of Thompſon, the ſuppoſed teſtator. The nent 
competency ot his evidence was objected to on the 

ground of intereſt. To ſupport this objection, it 

was coutended, that he flood in a ſimilar predica- Hard. 331. 
ment with a man whoſe name is charged to be Salk 87" 
forged to a bond, note of hand, bill of ex- Sta: 55s, 
change, or other ſecurity, and he is produc- Ly HY 
ed to prove that it is not his ſignature : in ſuch a 611. 

caſe the law refuſes his evidence, becauſe it tends 

to deſtroy the validity of an inſtrument which af- 

fects his intereſt. In the preſent caſe there are two 

wills, Carter the witneſs claiming an interelt as 
executor under one of them, and Rhodes the de- 

fendant claiming in the ſame way under the other. 

The evidence therefore of Carter, by diſproving 
Rhodes's will, tends to confirm and eſtabliſh his 

own, and by this means to promote the 1utereſt 


which he claims. 


On the part of the Crown it was anſwered, that 
an intereſt was not ſufficient to deſtroy the com- 
petency of the witneſs, unleſs it was of fuch a na- 
ture as to be materially affected by the event of the 
trial. The inſtances of the drawer of a note or 
the obligor of a bond do not apply; for there the 
evidence tends to deſtroy a ſecurity upon which, if 
valid, the witneſs is immediately liable: but of 

(S the 
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Rx0DEF'S the preſent caſo there can be no queſtion which of 
A8 . a . . 

the wi the better title. For admit for a mo- 

See Doctor m 1, at Rhodes's will is in the hand-writing of 

Nen the ttator, yet it being anterior in point of date 

caſe ji. to that under which Carter claims, it can never 

be eſtabliſhed as the /a/? will of Thompſon ; ſo that 

the intereſt which Carter poſſeſſes does not in any 

degree depend upon the queſtion now before the 

Court, viz. Whether the will charged to be forg- 

ä ed, and under which the priſoner claimed, be in 

Salk. 233 fact real or fictitious? The acquittal or condem- 

ver '®43- nation of the priſoner does not in any way affect 

Ld. Ray. Carter's right to a probate; he is intitled to it, as 

»229- executor of the la? will; and his intereſt cannot 

be concerned in any event which may be produc- 

ed by his teſtimony of the fact which he is called 


upon to prove, 


The Court were unanimouſly of opinion, that 
Carter's teſtimony was not admiſſible. | 


Cast 10. Brangan's Caſe. 


A inne AT the Old Bailey, September Seſſion 1740, 
upon his 


3 hichway robbery, and acquitted. The proſecu- 
delito / ti 2ppeared to have been brought merely for the 


%% oyoſes of vexation and oppreſſion; and the pri- 


coPp: - 


indes ſoner's Counſel applied to the Court for a copy of 
the indictment. 


1 El. Rep. Lord Chief Juſtice Niles, who tried the priſo- 


315. ners, refuſed the application, only becauſe it was 
not 


Patrick Braingan and another were tried tor a2 
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not neceſſary that he ſhould grant it. He acknow. BN 
ledged that the proſecution bore the ſtrongeſt Cass. 
marks of being unfounded and malicious; and 
declared, that by the laws of this realm every pri- 

ſoner, upon his acquittal, had an undoubted right 

and title to a copy of the record of ſuch acquittal, 

for any uſe they might think fit to make of it ; 

and that after a demand of it had been made, the 

proper officer might be puniſhed for refuſing to 

make it out “. 


In 16 Car. 2. an order in writing was made by five Judges, 
that no copies of any indictment for felony ſhould be given at the 
Old Bailey without ſpecial order, upon motion made in open court, 
at the general gaol delivery—Kely, Rep. 3. and in May Seſſion 
1739, this order was republiſhed by the direction of the Court.— 


Ihe Court will not grant a copy of the inditment where the ac- 
—_ ariſes from the incompetency of a witneſs. Quick's Cale, 


ny Seſſion 1724; and lee Bevan's Caſe, January Sefhon 
1786. 


John Waite's Caſe. 8 


T the Old Bailey, February Seſſion 1743, fl. f not 
John Waite was indicted before Mr. Baron Sn — 
Reynolds upon 2 Geo. 2. c. 25.1. 3. and 12 Anne, ec 
c. 7. for ſtealing on the 10th May, 1741, ina cer- for a Cot 
tain dwelling-houſe, wherein Zerubbabel Crouch 4 . = 
and divers other perſons did dwell, fix Eaſt India emb-22'e 


Bonds, of 1vol. each, the property of the Gover- un Indin 


- bond com- 
nor and Company of the Bank of Zngland. mitt=d to 
his care, 

The priſoner, at the time of his arraignment, P5.-_ 


deſired that his irons might be taken off; but the tte 12 
. ” . . (350, . Co 
Court informed him that they had no authority for 3. 
that purpoſe until the Jury were char ed to try 2 
him. He accordingly pleaded not guilty, and 1 ale. 
C 2 being PraQon, 


Britton, 14. Fletr, b. 1. e. 31. 2 iſt. 318. 3 inſt 34. 11.1%, 210. Icli, 
10. 6 St. Ir 230. 2 Hauk. c. 28. 1. 4 Fl. Con. 32. 
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being put upon his trial, the Court immediately 
ordered his fetters to be knocked off. 


By the ſtatute of 12 Geo. 1. c. 32. the orders 
of the Court of Chancery are inforced, “ That 
* Maſters in Chancery ſhall deliver into the Bank 
of England the money, bonds, tallies, orders, 
„ and effects of the ſuitors of the ſaid Court, un- 
der their reſpective care and direction; that the 
„ Bank ſhall receive all intereſt due upon ſuch 
& ſecurities ; and that upon paying in ſuch money, 
& bonds, tallies, orders, &c. the Maſter ſhall take 
& a certificate thercof from one of the Caſhiers.” 


It appeared that the priſoner was a Caſhier of 
the Bank; that in the year 1736, there being a 
great number of Eaſt India Bonds in the cuſtody 
of the Bank, and the Eaſt India Company reſolv- 
ing to reduce the intereſt, it became neceſſary to 
apply to the Court of Chancery to have the bonds 
taken out of their vaults, and exchanged for the 
Company's new bonds ; that the priſoner, as Ca- 
ſhier, received ſeveral of theſe new bonds, and 


gave receipts for them; that on the 2 iſt April, the 


Court of Chancery, in the cauſe of Broome v. 
Broome, ordered the ſeventeen bonds which were in 
the Bank to be delivered out; and ſeventeen bonds 
were accordingly delivered by the prifoner to the 
bearer of the order. Upon inſpection they were 
tound not to be the identical bonds which were 
deſcribed in the cauſe. An application wes there- 
fore made to the Directors, that the right bonds 
might be ſcarched for, and delivered, Direc- 
tions were accordingly given ſor this purpoſe to 
the priſoner, who kept the key of the cheſt in 
which they wctre depoſited in the vault ; but in- 
ſtead of ſo doing he took an opportunity of going 

away. 
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away. His flight created ſuſpicion, and upon Warre's 
opening his detk two India Bonds were found, CA“. 
wich had a little time before been brought in by 

order of the Court of Chancery. Upon further 
inſpection it was found that the bonds belonging 

to the cauſe of Broome v. Broome were taken away; 

and it was proved, that the priſoner had carried 

ſix of them to a Broker, who fold them for the 
priſoner's account, and paid him the produce. 


Wynne, Agar, Kcttleby, and Hayward, Ser- 
jeants, contended in favour of the priſoner, that 
he was not guilty of felony, within the meaning of 
the Act of Parliament on which the indictment 
was founded. The 2 Geo. 2. c. 25. 1. 3. enacts, 
4 That if any perſon or perſons ſhall a, ar take 
% by robbery, any of the ſecurities mentioned in 
„ the Act, notwithitanding any of the ſaid parti- 
& culars are termed in law a choſe in action, it ſhall 
& be deemed and conſtrued to be 2 felony of the 
1 % ſame nature, and in the ſame degree, as it would 
12 „have been ir the offender had itolen, or taken 

* by robbery, any other goods of rhe like value, 

& with the money due on ſuch ſecurities, &c,” It 

is evident from the words of this Act, that the Le- 
giſlature did not intend to alter the nature of the 
oiTence of larceny, as it ſtands upon the groungs 
and principles of the Common Law ; but only 
meant to introduce a new ſpecies of property as 
the ſubject of felony, the ſtealing, or the taking 
of which by robbery is puniſhable in the ſame de- 
crce and manner as if the oftender had taken goods 
or money to the ſame amount. It cannot be pre- 
tended that the taking imputed to the priſoner was 
by robbery, for that requires force ; if therefore 
he has been guilty of any crime within this ſlatute, 
it muſt be that of ſimple grand larceny. 2 
facts 
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facts are, that the priſoner was Caſhier or ſervant 


to the Directors of the Bank, and has given ſecu- 
rity to them, not merely to anſwer for any acci- 
dental occurrence or misfortune, but generally, 
for the faithful performance of the truſts repoſed in 
him. A ſpecial property in theſe India Bonds un- 
doubtedly reſides with the Governor and Compa- 
ny of the Bank of England ; but the Directors had 
committed them to the cuſtody and controul of the 
priſoner, as their Caſhier, under a confidence that 
he would not betray his truſt, and this truſt is in 
ſome meaſure directed by the Legiſlature itſell; 

for by the 12 Geo. 1. c. 32. it is a Caſhier alone 
who can give a receipt for the bonds paid in by 
the Court of Chancery. Now by the rules of the 
Common Law, where property is delivered to the 
cuſtody and poſſeſſion of another in tru/t, he can- 
not be guilty of felony in taking it away. He may 
abuſe the confidence repoſed in him, by convert- 
ing the property to his own uſe, but this ſubſe- 
quent act cannot alter the nature of the original 
contract. Many authorities might be produced 
to confirm this poſition. It has been univerſally 
admitted, that if a carrier goes away with goods 
entruſted to him, and ſells them, it is not felony. 

3 Inst. 102. 1 Hale, 504. 13 Edw. 4. 9 Staund. 25. 

Kely, 35. 1 Roll. Abr. 73. But it may be ſaid, 

that although the priſoner had the poſſeſſion of 40 
the bonds, yet he had not poſſeſſion of any part, 

and therefore could not ſcparate thoſe mentioned 
in the indictment from the reſt ; and certainly the 
ancient caſes afford a diſtinction upon this point: 

for it is ſaid, if the carrier break open the package. 

and fell part of the goods, he 1s guilty of telony. 
Dalton, c. 102. 1 Hawh. c. 33. ſ. 5. But in that 
caſe, the thing committed to his care is fingle and 
entire; in the preſcat cafe. dh bond is cliſtinct 


d 
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the poſſe//ion of the owner. If a man dclivers or 
lends a horſe to another, and he rides away with 
it, it is not felony. Co. Pi. Crovn, 107. Buller*s 
Caſe, and 1 Hale, 504. "This is a caſe common in 
all the books, and we rely ſtrongly upon it. Sup- 
poſe a man goes to an inn-keeper, under pretence 
of chaffering for a horſe, and when he has got 
upon his back rides away with it, this is not felo- 
ny. 1 Hale, 504, 667. 1 Hawk. 89. Summary, 


31 
and ſeparate. The property muſt be taken from War's 


ASR. 


61 (a), This law is confirmed by 21 Hen. 8. c. 7. () Vide 


which makes it felony where a ſervant takes a 
horſe without the leave of his maſter, and rides 


proves, that it would not be ſo conſidered in the 
caſe of a common perſon. The priſoner was as 
much entruſted with theſe India Bonds by the 
Directors of the Bank, as the Governor and Com- 
pany themſelves were by the Court of Chancery, 
They always remained with the priſoner, and he, 
by his receipt, is liable and anſwerable. But his 
milapplication of them cannot be conſtrued felo- 
ny; for no man can be guilty of itealing that 
which he has in his own poſſeſſion; and it is 
clear from his receipt that he did not come by 
them tortiouſly. They were legally in his cuſta- 
dy; he was truſtee to the Company for their 
amount, and is anſwerable in a civil action for 
their value. Suppole for a moment that a bod 
corporate could be guilty of felony, and that the 
Directors had embezzled theſe bonds, could they 
have been charged criminally for ſuch an act ? 
Certainly not ; but they would have been obliged 
to make ſatisfaction to the ſuitor to whom the 
might eventually belong: and upon what ſolid 
ground, in this caſe, can any diſtinction be mace, 
: | wit 


(}, The 
ing V. 
Pares con- 


away with it. 3 Hen. 7. 126. 1 Hale, 505. and this tra. 
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e with reſpect to perſons? The priſoner had a ſpe- 
Cask 

cial property in the bonds, and might have main- 

tained trover to recover them. They came to his 

poſſeſſion by actual, and not conſtructive delivery 

only; and it has lately been determined by the 

King's Bench, upon a ſpecial verdict out ot this 

Court, that ſtealing Chancery Records, by taking 

them out of the office, and ſelling them, is not 

(a) This felony (a). But if theſe arguments, founded on 

cal- w9* the doctrines of the Common Law, ſhould be 

den a thought lame or impotent, there is, ſubſequent to 

— . the period at which this offence is charged to have 

ante, p. 17. been committed, a legiſlative declaration of the 

law, deciſive in favour of the priſoner ; for by 

Geo. 2. c. 3. ſ. 12. it is enacted, * That it 

any officer or ſervant of the Bank of England, 

© being entruſted with any note, bill, dividend, 

«© warrant, bond, deed, or any ſecurity, money, 

« or other effects belonging to the ſaid Company; 

or having any of the laid ſecurities /odged or de- 

& poſited with the faid Company, or with him, 

« as an officer or ſervant of the {aid Company, 

e ſhall ſecrete, embezzle, or run away with the 

e ſame, or with any part thereof, he hall ſuffer 

death without benefit of clergy.” This clauſe 

clearly proves, that the offence with which the pri- 

ſoner is charged was not beliore a felony ; and as 

the Act has paſſed long ſince the time laid in the 

indictment, and does not contain any retrolpec- 

tive words to give it an cy pgt facto operation, 

we humbly conclude that the priſoner mult be 
diſcharged. 


Sir John Strange, Kniglit, Solicitor-Generad, 
Mr. Boctle, and Mr. Purchas, on the part of 
he Crown. By the flatute 12 Ge. 4: . 32. the 
Bank of England: are made expeſſy liable for 

thele 
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theſe bonds, after the certificate has been given 
by a Caſhier, as the Act directs. In the preſent 
caſe the bonds were carried from the Court of 
Chancery to the Bank; and as that corporation 
muſt have proper ſervants to tranſact the different 
branches of their very extenſive and important 
concerns, the priſoner at the bar was the proper 
perſon to receive them from the Accomptants- 


General. The moment the priſoner received 


them, that moment they came into the poſſeſſion 
of the Bank, and not into the legal poſſeſſion of 
the priſoner. Ihe receipt which he gave for 
them proves that it was not for himſelf; for it 
expreſſes, that they were received for the Gover- 
nor and Company of the Bank of England; and it 
is immaterial whether the bonds are under their 
own lock and key, or under the lock and key of 
their ſervants and Caſhiers ; for in confideration 
of law the property is in the poſſeſſion of the 
Bank. His receipt will not intitle the ſuitors to 
call upon him for the money, for 1t is virtually 
the receipt of the Company. It is faid that a 
man cannot ſteal from himſelf, and if it be taken 
abſtractedly, the aſſertion is certainly true; but 
it is equally certain that a man may commit a fe- 
tony of what he has in his own poſſeſſion. The 
caſe in Lord Hale, 504, 505. will prove this: A 
carrier receives goods to carry to Dover, and he 
carries them away, it is no telony ; but it, hav- 
ing carried them to the place appointed, he af- 
terwards ſecretly takes them away animo furand., 
it is felony ; for the poſſeſſion which was imparte«] 
to him from the owner being determined by the 
delivery, his ſubſequent taking is in all reſpects 
the ſame as if it had been done by a ſtranger, 13 
Edw. 4. 9 Co. P. C. 107. So in the preſent caſe, 
the moment the bonds are depoſited in the mo, 
that 
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that moment the priſoner's poſſeſſion, if ever he 
had any, ends. If a carrier in his journey unpack 
goods, and take any thing out of a caſe, box, or 
pack, it will be a felonious taking, for he had no 
authority to ſeparate the goods; his authority was 
to receive the bundle entire, and to deliver it en- 
tire, at ſuch a place. Vide 21 Hen. 7. pl. 14. Let 
us compare the caſes : 'Twenty India bonds are 
delivered at one time to the priſoner, and he con- 
verts three of them to his own uſe: Is he not in 
the ſame caſe with the carrier, who takes part of 
the goods out of a parcel, and does not deliver 
them to the party they are for ? Is not this evi- 
dence to the Jury of a felonious taking ? 


The Gentlemen have put a caſe, that if a man 
goes to an inn to hire a horſe, and gets upon its 
back, and rides away with it, it is not felony ; but 
this is not law, for the horſe is not /ent in this caſe, 
and therefore it mult be felony (a). There is a 
difference between having the care of goods and 
the legal poſſeſſion of them. In the preſent caſe 
the pritoner had the care of the bonds, but not the 
legal poſſeſſion; and it cannot now be controvert- 
ed, that thoſe ho have a bare charge only, may be 
guilty oi felony. Serjeant Hawkins, in his Pleas 
of the Cruwn, Bk. 1. c. 23. / 6. ſays, That one 
„who has the bare charge, or the /þecial care of 
goods, but not the poſſe ion of them; as a ſhep- 
herd who looks atter ſheep, or a butler who 
takes care of plate, or a ſervant who keeps the 
key of my chamber, or a gueſt who has a 
piece af plate ſet before him at an inn; may 
be guiity oi felony in fraudulently taking away 
the fame : jor in all theſe caſes the offence may 
29 properly come under the word cepit ; the 
injury to the owner is as great, and the fraud as 
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i ſecret, and the villany more baſe than if it had Wa'T*'s 


been done by a ſtranger.” The circumſtances 
under which the priſoner had the management of 


thele bonds, prove that he had a bare charge only, 


much more torcibly than the caſes of either the 
butler, the ſhepherd, the ſervant, or the gueſt ; 
for the bonds remain in the cuſtody of the Caſhier 
only until the Directors go down to put them into 
the vault, and then the Caſhier attends to lock 
them up in the ſight of the Directors. But ſup- 
ſe, from the circumſtance of the Caſhier keep- 
ing the key of the cheſt, it ſhould be confidered as 
2 fort of mixed poſſe//ion, the conſtruction of law is, 
that the true poſſeſſion is in him who is the owner 
or maſter of the goods. If an apprentice, ſays 
Lord Hale, 506. embezzle his maſter's goods or 
money out of his ſhop, he is guilty of felony, 
notwithſtanding the poſſeſſion which he has by a 
licence to ſell. Ihe charge which the priſoner 
had in theſe bonds was only for he ſpecial purpo/e 
of receiving the intereſt ; he is the hand only to 
convey them to the proper repoſitory, and from 
thence to receive the intereſt, and be again de- 
polited, as occaſion may require. There is a caſe 
made uſe of by Lord Dyer, folio 5. That if u 
*« maſter delivers to a ſervant one-and-twenty 
** ſhillings in ſilver, to change into gold, or to 
buy leather to make ſhoes, and he runs away 
with the gold or the leather, it is felony, be- 
cauſe the money was deliver2d for a particular 
purpoſe.“ So in this caſe, theſe bonds were 
delivered to Mr. Waite for the particular purpoſe 
of depoſiting them in the cbeſt, and receiving 
che intereſt; not to ſell them, and convert their 
produce to his own uſe. The ſtatute of 15 Geo. 
2. c. 13. ſ. 12. has been adduced to prove that the 
priſoner's offence is not felony by the Common 
| 85 Law. 
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Warrr's Law. If he was one of the deſcription of perfons 


CASE. 


whoſe acts of infidelity the Legiſlature have there- 


by made felonious, and the Act could be conſi- 


0 Sed as introductory of a new law, the argument 


See . 
ſ-\"x Cale, 


E, P. 3. 


would certainly be concluſive: but we contend 
that this man had not that ſort of truſt, againſt 


the breach of which the Act was intended to 
guard; and there are many ſtatutes which are 
made to put an cad to fancied doubts. That act 
only takes away, /ub modo, the benefit of clergy 
from the oflence of larceny, in the ſame manner 
as the 1 Jac. 1. c. 8. takes away clergy from a 
particular kind of man- laughter; but it has never 
been doubted but that the mode of killing there- 
in mentioned was man- laughter before the Act. 
The 12 Anne, c. 7. removes the benefit of cler- 
gy from larceny in a dwelling- houſe to the value 
of 40s. but it was undoubtedly a felony to ſteal 
to that amount, either within or out of a dwel- 
ling-houſe, before that Act. 


The Court were clearly of opinion, That the 
priſoner's offence was not felony before the 15 
Geo. 2. c. 13. ſ. 12. and they offered Mr Solici- 
tor- General A SPECIAL VERDICT ; but the Coun- 
fel for the proſecution candidly acknowledged 
they were perfectly ſatisfied with the opinion of 
the Court; and the Jury were accordingly di- 
rected to find the priſoner Not Cuiliy. 


A motion was then made for leave to charge 
the priſoner with @ Civil Ain ; which being 
Zranted, he was accordingly charged, at the ſuit 
of the Bank, with a debt of thirteen thouſand three 
tumdred poands. 
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Comer's Caſe. 


HE Indictment ſtated, © That F.hn Comer, 


J 


Cask 11. 


When the 


e on the 23d April, 17 Geo. 2. about the/*7» is 


laid tocon- 


* hour cf one in the night, the dwelling-houſe rue the 


* of Bridget Berridge, Spinſter, feloniouſly and 
* burglariouſly did break and enter, and one 
diamond necklace, of the value of 1509l. the 
* goods and chattels of the ſaid Bridget Berridge, 
* in the ſaid dwelling-houſe, then and there 
© being found, then and there feloniouſly and 
: 5 did ſteal, take, and carry away, 
cc . ; 


Lad 


c 


* 


** 


The entry on the record was, © Puts himſelf 
© on his country. Jury ſay, GuiLTy of felony 
only, in ſtealing goods and chattels to the va- 
„ lue of one hundred and fifty pounds from the 


« dwelling-houſe. Nor Gurt of the bur- 


« glary.“ 


A queſtion aroſe, Whether the prifoner, by 
virtue of this finding, was not intitled to the be- 


burglary, 
an acquit- 
tal of the 
burglary 13 
anacquit- 
tal of ſtea!- 
ing in the 
dwelling- 
houſe. 


nefit of clergy? and the caſe was reſerved by Mr. 


Juſtice Burnet and Mr. Baron Clarke for the con- 
ſideration of the Judges. 


On the 3oth November 1744, nine of the 
Judges (a) met at Lord Chief Juſtice Lee's cham- (a) L. c. 


bers; and they unanimouſly agreed, that as the 
felony itſelf was made to conſtitute the burglary, 


and not the intention to commit a felony, the ac- 
quittal 


les, Wright, Abnev, Burnet, ard Denniſcn, 7, 7:55. 


J. Dee, 
Parker, 
B. Rev- 


nolde, 
B. Clurke, 
and WI. 
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C ies quittal of the burglary did, by neceſſary conſe- 
quence, include in it an acquittal of the felony 
alſo ; and that the priſoner, by this miſtake in 

the mode of entering the verdict, was intitled to 

the benefit of the ſtatute. But they ſaid, that if 

the entry had been, © Jury ſay, Nor Gully 

© of breaking and entering the houſe in the 

* night-time, but Gui of the reſt of the in- 

% dictment,”” he would then have been convicted 

of ſtealing goods to the value of forty ſhillings in 

the dwelling-houſe, and would conſequently have 

9 been deprived of his clergy by 12 Anne, c. 7. (6) 
Caſe, poſt. Vide 1 Hale, 559, 560. Sumner's Caſe, Trin. 
ant? p. 1706, by all the Judges. Comyns Rep. 478. and 
C. 625, the King v. Francis, Eaſter Term, 8 Geo. 2. in 
B. R. 


CasE 12. Elizabeth Robinſon's Caſc. 


To mary AT the Old Bailey, October Seſſion 1746, 
in a falſe George Taylor, and Mary Robinſon, Widow, 
N otherwiſe the Wife of the ſaid George Taylor, were 
of raiſing a indicted, before Lord Chief Juſtice Miles, Mr. 
28 Juſtice Foer, and Mr. Baron Reynolds, for con- 
eſtate of ſpiring together, that the ſaid George Taylor ſhould 
bor ron perſonate Mr. Richard Holland, in that the ſaid 
name is Mary Robinſen ſhould be married to the ſaid Ri- 
aden pa. chard Holland, that ſhe might intitle herſelf to 
T7 his eſtate, tc. and in purſuance of which con- 

ſpiracy they were married accordingly at the pa- 


riſh- church of Saint Andrew, Holborn. 


The 
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f 


4 


CASES IN CROWN LAW. 


39 


The evidence was, that on the 17th July the pri- Rouix- 
ſoner, Mary Robinſon, who lived as a kind of ſer- Ce. 


vant with Mr. Holland, of Hornſey, ordered a 
man to take a box from her maſter's houſe to 
town, and leave it at the ſtable where her mal- 
ter put up his horſes. Early on the morning of 
the next day, ſhe called at the ſtables, and left 
word that a man would come for the box. Ac- 
cordingly the priſoner George Taylor called for 
it, and in the afternoon brought it again; after 
which Mrs. Robinſon called to know if the box 
was brought, and deſired that it might be ſent 
to Mr. Holland's, ia Newgate-ſtreet. On the 
morning of the 18th, the priſoner Taylor went to 
the office of Mr. Ry/bwecrth, a Proctor in Doc- 
tors Commons, and aſked if he could have a 
marriage licence there. On anſwering in the ne- 
gative to the queſtion, whether it was for him- 
lelf, and being told that one of the parties muſt 
come, he went away, and returned ſoon after to 
the office with Mrs. Robinſon, whom he left there. 
On the ſame day Mrs. Robinſon, being at the Sun 
Tavern, in St. Paul's Church-Yard, ſent a por- 
ter to the Faſt India Warehouſe in Fenchurch- 
ſtreet, for the priſoner Taylor ; and in about 
a quarter of an hour after the porter had return- 
ed, he came, dreſſed in a dark-coloured coat, and 
aiked where the woman was. After ſtaying a 
ſhort time he went out, and returned again, in 
a lizht-coloured coat, and a light wig, which he 
defired the waiter to comb, telling him he need 
not carry it to the barber's. Mrs. Rcbinſon was 
dreſſed in white ſattin, with a large black bonnet 
over her face. This was about the hour of ten 
o'clock. Between ten and <leven, immediately 
after morning prayers, they were married at 


Saint Andrew, Holbera, by virtue of a licence, 
by 
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Ron d- by the names of Mary Robinſon, of the pariſlt of 


Hornſey, Widow, and Richard Holland, Batche: 
lor, of the ſame place. During the ceremony 
Taylor was in ſuch agony and confuſion, that the 
ſweat ran down his face. The lady was given 
away by the deputy-clerk ; and the coat, ſhit, 
neckcloth, and wig which Tay lor had on, were 
proved to de the real Mr. Holland's own cloaths, 
which Mrs. Robinſon had the day before ſent in 
the box to the Livery-Stables. Being thus mar- 
ried, they went to the King's Head Tavern, in 
Holborn, where they dined; ; after which Taylor 
went to Mr. Strangate's, in Holborn, where he 


had drefled, and replacing Mr. Hollund's cloaths 


in the box, and putting on his own, he carried 
it to the Livery-Stables ; from whence it was 
ſent, by the defire of Mrs. Robinſon, as before 
mentioned, ro Mr. Holland's houſe in Newgate- 
ſtreet. The wig, however, by ſome accident, 
was miſſing from the box, which, with ſome- 
thing Mr. Holland had heard, gave "iſe to a ſuſ- 
picion of what had been going on; and he ac- 
cordingly cauſed the priſoners to be apprehended, 
when they both of them made a full confeſſion ot 


the facts above related. 


Upon this evidence it was contended by the 
Counſel, on the part of the prifoner, that by the 
Common Law people may marry by whatever 
name they pleaſe; and although the indictment 
charges, that in the preſent caſe it was a conſpi- 
racy, yet they have not proved that any one has 
in fact been injured, or that it was done with 
any view or intent that a third perſon ſhould ſut- 
fer any injury from it. Many reaſons may exiſt 


which may make it NE for people to 
marry 
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marry in fictitious names, which may by accident Ro»: 
be the names of other perſons ; but it is not the 88 
imagination of ſuch third perſon that they are 
thereby injured, which will make the parties 
guilty of an offence. It muſt be made out that 
there has been a combination to affect the inter- 
eſt, or injure the eſtate of a third perſon, be- 
fore any ſuch act can be conſtrued a conſpiracy; 
for a conſpiracy muſt be to do an injury to the 


perſon or eſtate of another. 


The Court, however, over- ruled the objecti- 8 Mol. 11 
on; and obſerved, that it was the province of; Bac Rep, 
the Jury to collect from all the circumſtances of 8. 
the caſe, whether there was not an intention or TE 
deſign in theſe parties to do a future injury to 3:5 
Mr. Holland; and that it was not neceſſary to 
prove any direct or immediate injury, or even to 
ſhew any ſpecific overt act of conſpiracy. 


The Jury found the priſoners guilty of con- 
ſpiracy : Mary Robinſon was impriſoned two years 
in Newgate, and George Taylor ſix months in the 
Poultry Compter. 


The King ga Haines. Ca 2 13, 


A T the Summer Aſſizes 1747 for the County A convict 


of Worcefter, Richard Haines was convicted er e 
. C 1hiee 


upon an information of Maihem. An AQ of g: of a ge— 
Grace, including this offence, had paſſed between "r=! par- 


- * K . (8. n, thi,” 
the time of pleading Not Guilty and the trial; hela! ne- 
but the defendant, on being arraigned, had ne- «<%e1 to 

Draa It ne 


glected to take advantage of it. obe. 
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In the Michaelmas Term ſubſequent to the con- 
viction, the defendant moved the Court of King's 
Bench that he might have the beneſit of the Act, 
and a rule was granted to ſhew cauſe. 


Mr. Bathur/t, for the Crown, contended, 
that as the deſendant had neglected to pray the 
benefit of the Act at the time of his tial, he now 
came too late; and 2 Hawn. c. 37. J. 59. Kely, 

4+ Jen. Cent. 129. Hale, 252. and Ratcliffe's 
Cale (a), were cited. 


Mr. Evans, for the defendant, ſaid, that the 
practice of the Old Bailey was to plead Guilty, 
and then to claim the benefit of the Act; but as 
the defendant had pleaded Not Guilty, before the 
Act paſſed, he could not take advantage of it un- 
til the Jury had found him guilty ; for no man 
can have occaſion to require a pardon until he 
has either confeſſed himſelf guilty, or a Jury has 
found him ſo. 


The Court took time to conſider of the caſe 
till Eaſter Term 1748; and they then delivered 
their unanimous opinion, That the defendant was 
intitled to the henefit of the Act of Grace; but 
they ordered, that he ſhould pay to the proſecu- 
tor his full colts out of pocket, and gave particu- 
lar directions to the Maſter accordingly. 


Gahagan's 
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Gahngan's Caſe. CAsgE 14, 


Ar the Old Bailey, January Schon I e 
Uſher Gahagan, Terence Connor, and Joſeph due 
Maphan, were indicted before Lord Chief Baron may be 
Parker, preſent Mr. Juſtice Burnet, for High mM 
Treaſon, in filing and diminiſhing the current ong wit- 


. neſs, in all 
COIN, caſes 


where 
there is nao 


One witneſs only was produced to prove the ........;,, 

fact; and it was ſubmitted to the Court, whe- of blood. 
ther, upon the conſtruction of the ſtatutes 1 Edw. 
6. c. 12. 5 and 6 Edw. 6. c. 11. 1 and 2 Ph. 
and Mary, c. 10. and 7 Will. 3. c. 3. ſ. 2. any 
perſon can be convicted of High Treaſon, upon 
the teſtimony of a ſingle witnels. 


The Court, upon the authority of Anfruther's 
Caſe, (a) and upon the opinion of Lord Chief 
Juſtice Raymond, delivered in this Court in Octo- 
ber Seſſion 1727, in the caſe of Anne John/toen, 
were decidedly of opinion, That one witneſs is 
ſuſhcient to prove any treaſon, where there is no 
corruption of blood. 


(4) He was convicted on the evidence of one witneſ:, on the 5 
El:z. c. 11. ſ. 2. for impairing the coin; and at a meeting of all the 
Judges, at Serjeants Inn Hall, 6 Mav, 1725, they were unanimous 
that the conviction was legal—Vide T. Jones, 233, 


D 2 Macdaniel. 
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Macdaniel, Berry, and Jones's Cale. 


T the Old Bailey, January Seſſion 1754, 

one Joſhua K idden was tried before Mr. 
Juſtice Faſter, for robbing Mary Jones, Widow, 
on the highway, of one guinea, a half crown, 
and two ſhillings and ſixpence. The proſecutrix 
ſwore very politively to the perſon of the priſoner, 
and to the circumſtances of the robbery, in which 
ſhe was confirmed by one Berry. "The priſoner, 
on the evidence of theſe witneſſes, was convicted 
and EXECUTED, and on the 1ſt of March follow- 
ing, the reward of forty pounds, given by 4 and 
5 Will. and Mary, c. 8. to thoſe who ſhall convict 
a Highway Robber, was divided between the pro- 
ſecutrix Mary Tones, John Berry, Stephen Mac- 
daniel, and Thomas Cooper. The hiſtory of this 
proſecution lay concealed in the wicked boſoms of 


its ſabricators until the gth of Auguſt, 17 54, when 


the High-Conſtable of the Hundred of Blackheath 
having fortunately taken up one Bec on ſuſpicion 
of being a thief, 1t was diſcovercd to have been a 
conſpiracy and contrivance to obtain the reward. 


Diligent ſearch was accordingly made to appre- 
hend the miſcreants concerned in this extraordi- 
nary tranſaction; and at the Old Bailey, in June 
Seſſion 1756, Stephen Macdaniel, ahn Berry, 
and Mary Jones, were indided before Mr. Juſ- 
tice F;/tcr, preſent Mr. Baron Sythe, for the 
wilful Mug DbER of Jo/bua Kidden, in maliciouſly 
caufing him to be uniuſtly apprehended, falſely 
accuſcd, tricd, convicted, and executed, well 
knowing him to be innocent of the fact laid 

| to 
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to his charge, with an intent to ſhare to them- 5 5 A- 


ſelves the reward, &c. Ihe priſoners were con- 


victed, upon the cleareſt and moſt ſatisſactory & | Pots 


evidence, of the fact; and a ſcene of depravity 
diſcloſed, horrid as it was vnexampled. The 
judgment, however, was reſpited, upon a doubt 
whether an indictment for murder would lie in 
this caſe. The ſpecial circumſtances were ac- 
cordingiy entered upon the record, together with 
an additional finding of the Jury, © That Jul. 
* tice-Hall, in the Od Bailey, is ſituated within 
the County of the City of London; and that 
* fclonies committed in the County of Middle- 
« ſex have from time immemorial been accuſ- 
© tomed to be tried there;” in order that the 
point of law might be more fully conſidered, 
upon motion in arreſt of judgment. But Sir Ro- 
BEET HENLEY, the Attorney-General, declined 
to argue it; and the priſoners were, at a ſubſe- 
quent ſeſſion, diſcharged from that indictment. 


Sir William Black/tone however ſays, that there 
were grounds to believe, it was not irom any ap- 
prehenſion that the point was not maintainable, 
but from other prudential reaſons. 


In May Seſſion 1759, they were again put to 
the bar, upon an indictment for conſpiring to 
defeat the public juſtice of the kingdom, in cauſ- 
ing Joſhua Kidden to be executed for a robbery, 
which they knew he was innocent of, with intent 
to get into their poſſeſſion the reward offered by 
Act of Parliament; but no evidence appearing 
they were all three acquitted. 


Pow's 
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 Pow?'s Caſe. 


K the Admiralty Seſſion, at the Old Bailey, 
held the 25th February, 1754, before Mr. 
Baron Adams, Sir Thomas Saluſbury, Knt. Judge 
of the High Court of Admiralty, Sir Thomas 

Birch, Knt. &c. &c. Jahn Lancey and John Lloyd 

were indicted on 11 Geo. 1. c. 21. for unlawful. 

ly burning and deſtroying the {hip Nizhiingale, 
whereof Themas Benſon, V.ſlq; was owner, with 
intention to defraud the Underwriters therein 
named; and Thomas Pow was charged in the 
ſame indictment as an acceſſar) before the fact, 


for counſelling, adviſing, & c. the faid Lancey and 


2 to commit the felony atorelaid. 


The Evidence.—Berſon, the owner of the ſhip, 
rented the Iſland of Lundy, ſituated in the mouth 
of the Briſtol Channel, near the middle, between 
Devonſhire and P embrokeſhire, Long. 4. 40. W. 
Lat. GO. 25. N. but within the County of Devon. 
Pow was a Taylor and Saleſman, living near the 
Point of Appledere, a town in Kent, ſeated on the 
river Rother, not far from its influx into the ſca, 
Long. o. 50. E. Lat. 50. 45. N. The ſhip was 
freigiited with ſalt, dry goods, maunds of pewter, 

and a caſk of combultibles, and inſured by Benſon 

for gool. from Appledore to Maryland. Porto 
ſtipped the ſeamen on board at Appleavre ; and 
{he failed from thence to Lundy land, where the 
dry goods and pewter were unioaded, and buried 
under ground, among the rocks. While the vel. 
ſel lay in Landy Rcad, in fourteen fathoin water, 
Pow 
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Pow went on board her, and gave ſeveral of the 
crew notes of hand, promihing to pay them a cer- 
tain ſum of money, as a compenſation for their 
cloaths, &c. in caſe the ſhip was lot, b; any misfor- 
tune, betwcen that place and the Cape of Virginia on 
her outward bound paſſage. Pow returned on 
ſhore ; the ſhip ſet ſail; and the morning after, 
Lancey, the Captain, gave orders to ſet the flip 
on fire, which was accordingly done. 


Pow's 
CA 3. 


The Jury acquitted L/yd, and found Lancey (yea. 
Guilty (a). They allo found ſpecially, “ "That executed at 


I Xecutio: 1 
* Thomas Pow, before the laid felony was com- Vock on 


Friday 


% mitted by Lancey, did, near the Iſland of 


* Lundy, within the County of Devon, 1ncite, 1754. 


* move, inſtigate, ſtir up, and counſel the ſaid 
& Tohn Lancey to commit the fame ; but that the 
& taid Thomas Pow was neither O:uner, Ma/tcr, 
& Captain, or Mariner ot the ſaid ſhip.” 


Upon this verdict two queitions were ſubmiited 
to the opinion of the Judges. 


Firſt, Whether an acceſſary hn the land to the 
oſſence of burning a ſhip, which offence is attor- 
wards committed ½%n the high ſeas, is within the 
juriſdiction of the Court of Admiralty 7 or, Whe- 
ther he ought not to be indicted and tried at the 
Aſſizes for the County within which His okence 
was committed? 


Secondly, Whether Thomas Pow, being a 
Taylor by trade, living at Appledore Point, und 
found by the verdict not to be either Ozwner, 
Mai/ter, Capiain, or Mariner of the veſſel burnt, 
is within the conſtruction of the 4 Geo. 1. c. 12. 
explained by 11 Geo. 1, c. 29. ſ. 6. upon which the 

indictment 


June 


1e 7. 
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vs indictment is founded; that ſtatute only ſaying, 


1P. Willi. 
3 P. Willi. 


© "That if any Owner, Captain, Maſter, Mari- 
* 7cr, or other Officer belonging to any ſhip ſhall 
“ wiltully caſt away, burn, or otherwiſe deſtroy 
the ſhip of which he is owner, or unto which 
he belongeth, or in any manner of wiſe pro- 
cure the fame to be done, to the prejudice of 
© the underwriter, &c. he ſhall ſuffer death with- 
* out clergy.” 


The Judges were of opinion, That Thomas Poxc, 
upon the finding of the Jury, was not an olten- 
der within the meaning of the 4 Geo. 1. c. 12. 
but they gave no opinion upon the firſt point. 


Thomas Mills's Caſe. 


T the Old Bailey, January Seſſion 1755, 
Thomas Mills was tried before Mr. Juſtice 
Birch, preſent Lord Chief Baron Parker, and 
Mr. Juſtice Teer, on the ſtatute of 10 and 11 
Will. 3. c. 23. for ſtealing fftecn ſhillings, the pro- 
perty of John Clark, privily in his ſhop. 


It appeared that the priſoner had by ſome means 
concealed himſelf behind the counter, and taken 
an opportunity of robbing the till of the menc; 
charged in the indictment, 


The Court held, That money is not included in 
the words © goods, wares, or merchandiſe,” within 
the 


Folter, 78. 2 Hawk. 491. 
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the meaning of this Act of Parliament; and the na 8 
priſoner was accordingly acquitted of the capital cs. 
part of the oftence, 


Harriſon's Caſe. Cazr 18. 


AT the Old Bailey, in February Seſſion 17 56, , beider 
Nathaniel Harriſon was tried before Mr. cannot be 
Baron Adams, preſent Mr. Juſtice Denniſon, and ＋ E 
Mr. Juſtice Bathurſt, for ſtealing a ſilver tankard, ing goods, 


and three ſilver caſtors, the property of James , ._ *P- . 
Cobb. | — could 


not other- 

The priſoner was an apprentice to the proſecu- — 
tor. The proſecutor's wife had continual cuſtody He 
of the key of the cloſet where her huſband's plate the proſe. 
was uſually locked up. It appeared that ſhe had g 
pawned ſome articles of it, in order to ſupply the 
priſoner with pocket-money, but the articles ſhe 
pawned were not thoſe mentioned in the indict- 
ment. The priſoner indeed had confeſſed, that 
he had taken the articles in the indictment from 
the cloſer; and a pawn-broker proved that he had 
received them in pledge from the priſoner ; but 
it did not appear by what means he had gained 


acceſs to the cloſet in which they were depoſited, 


The Court held, that as the proſecutor's wife 2 Hen. f. 
had the keeping of the key of the cloſet where the 555. 
plate was uſually locked up; and it did not ap- da':.c., = 
pear that the priſoner had taken it without Jer Rig 
privity or conſent ; it was to be conſidered in the NY 


iame 
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veurr's ſame light as if he had received it from ner ; and 
he was accordingly acquitted. 


Care 19. Thomas Uſher's Caſe. 
Ika Bank- Af the Old Bailey, October Seſſion 1759, 
2 Thomas Uſher was tried before Mr. Baron 


draft. and Smythe, preſent Lord Mansfield, and Mr. Juſtice 


cio not de- C . . 
bit the ac- Wilmot, for forging an acceptance to a bill of ex- 


count of 2 . 
nes” change, in the name of Anthony: Merry, for the 


whoſe payment of 250l. and for publiſhing the ſame, 


rame!s knowing it to be forged, with intent to defraud 
forged 


with the Sir Charles Aſzill and Co. 


payment, 


h perf 
ys gol The Bill was as follows: 


witnelſ: to 


* 8 c Ex. ii. 2 col. ſlerling. Laos Deo, Malaga, 5 Feb. 1758. 


« At uſance and half, pay this our firſt per exchange 
« to Mr. Domingo Gueico, or order, 250l. ſterling, value 
« received of the fame; which place to account, as per 
« advice from 
| « 'THoMas QUILTY and Co. 
« To Mr. Anthony Merry, 


« Merchant in London.“ 


The bill was accepted by Mr. Merry, and made 
payable at Sir Charles Aſgils and Co. 


The priſoner had lived in the capacity of Caſh- 
keeper to Mr. Merry, a Spaniſh Merchant ; and 
the fact of his having uttered this bill, and re- 
ceived the money for it of Sir Charles Aſgill and 
Cs. was proved beyond the poſſibility of contra- 

diction. 
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diction. It alſo appeared that Afgill and Co. had Var n's 
charged Mr. Merry's account with this payment ; : 
but atterwards, being fully perſuaded, from what 

Mr. Merry told them, that it was a forgery, they 

gave Nr. Merry's account a credit for the ſame 

ſum. 


To prove that the acceptance was forged, the 
Counſel for the proſecution called Mr. Merry hun- 
ſelf. The priſoner's Counſel objected to the com- 
petency of his evidence, unleſs he produced a re- 
leaſe from Sir Charles Aſgill and Co. 


The Court faid, That as Sir Charles Aſgils 
BANEKING-Housz was thoroughly ſatisfied of its 
being a forgery, and had ſettled their accounts, 
not charging Mr. Merry with the payment, or 
making him any way debtor for the Bill, it was 
perfectly immaterial to Mr. Merry, whether the 
priſoner was convicted or acquitted, for there 
could be no demand upon him for the 2501; and 
upon this ground the objection was over-ruled, 


Sarah Taylor's Caſe. 5 


T the Lent Aſſizes at Maidſtone, 33 Geo. 2. gi ing fire 
o paper 

Sarah Taylor was indicted, for that ſhe, „% 

about the hour of ten in the night, a certain ou!- | I 
houſe of one W. Q, commonly called 4 Paper-mill, a pp . 


1117 18 not 
feloniouſly, voluntarily, and maliciouſly did ſet Enn 


fire to, againſt the ſtatute, Sc. to an bt 


A9. u/0, 
within the meaning of 9g Geo. 1. C. 22. 


It 
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It appeared in evidence, that the priſoner had 
ſet fire to a large quantity of paper, which was 
drying in a loft annexed and belonging to the 
mill, but not to any part of the mill itſelf, nor was 
any part of the mill conſumed, 


The Jury found the priſoner guilty ; but Mr. 
Baron Legge having expreſſed a doubt, whether 
a Paper-fnill could be conſidered as an Outhouſe, 
within the meaning of that branch of the BLAcR 
ACT upon which the indictment was founded; 
the judgment was reſpited, and the following 
queſtions ſubmitted to the conſideration of the 
Judges. 


Fir, Whether 2 mill can be confidered as an 
outhouſe, within the meaning of the 9 Geo. 1. 
c. 22. which enacts, . That it any perſon ſhall ſet 
« fire to any houſe, barn, or ovthouſe ; or to any 
& hovel, cock, mow, or ſtack of corn, ſtraw, 


„ hay, or wood, c. they ſhall be guilty of felo- 


„ny, without the benefit of clergy.” 


Secondly, Whether ſetting fire to paper in a 
drying-loft belonging to a mill can be conſidered 
as ſetting fire to the mill? 


The next aſſizes Mr. Juſtice Jer ſaid, that he 
had laid the caſe before the Judges; and they were 
unanimouſly of opinion, that as the priſoner had 
not ſet fire to any part of the mill, and as no part 
of the mill was conſumed, his caſe was not with- 
in the ſtatute. 


She was accordingly admitted to bail, and af- 
terwards received the King's pardon, 


Oatley's 
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Oatley's Caſe. CAsRE 21, 


A T the Old Bailey, October Seſſion, 1760, An irdi&- 
Margaret Oatley and Mary Burn were indict- ment for a 


robbery on 
ed bale? Sir William Moreton, Recorder, preſent he he 


Mr. Juſtice Clive, for robbing William Baldwyn 7% * 
on the King's highway. by exi- - 
boy 1 in 


It appeared that the priſoners met the proſecu- a Ae 
tor in Drury-lane; dragged him through a court e. 
into a houſe; and there robbed him. (a) See 2 

Hawk. c. 

Per Curiam. This evidence will not ſupport 3379/4 
the capital part of the charge. The indictment by 3 aud 4 
lays the robbery to have been committed on the Nai _ 
King's highway ; but the proof is, that it was com- the beneft 
mitted in a dwelling houſe (a). 3 


taken a- 
way from 
robbery 


generally. 


Morris's Caſe. 


Cast 22. 


AT the Sittings after Faſter Term, 1761, in What evi- 
the King's Bench, John Morris was tried be- — 

fore Lord Mandfeld of wilful and corrupt perjury, in perjury. 

in an anſwer in Chancery. No evidence was gl- 

ven of the identity of the perſon who {wore the an- 

ſwer, nor was it proved that any perſon at all had 

ſworn it; but the name ſubſcribed to the anſwer 

was proved to be the hand-writing of the deten- 

dant ; and Maſter Bennett proved that the ſurat 

was ſubſcribed by him ; but he had no recollec- 

tion of the perſon of the defendant. 


The 
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a> +" The defendant's Counſel contended, that this 
ass. evidence was not ſufficient, but that i ic was neceſ- 
fary to prove that the defendant was the very ſame 

perſon who had ſigned the anſwer, and that he 

had actually ſworn the anſwer to be true; but his 
Lordſhip over. ruled the objection, and the defen- 


dant was convicted. 


In the Trinity Term following he was brought 
up for judgment; and Lord Mansfield, in making 
his report of the evidence, ſtated the objection 
which had been made at the trial to Mr. Juſtice 
Denniſon, and Mr. Juſtice Wilmot (Fo/ter abſent), 
and deſired to have the opinion of the Court upon 


the point. 
2 Burr. The Court. The name ſubſcribed to the an- 
n. ſwer was proved to be the hand- writing of the 


Brody Ola ſubſcribed by the Maſter, as being ſworn before 
BaileyJuly him : this is ſufficient proof that the defendant is 
_ the ſame perſon, and that he actually ſwore the 
anſwer he ſubſcribed. The order of the Court of 
Chancery, © that all defendants ſhould /n their 
+ anſwers,” was intended to facilitate the proof 
of perjury; and a yvrat atteſted by the proper 
perſon before whom the oath ought to be taken, 
is ſuſhcient proof of its being actually ſworn by 
the perſon whoſe name is ſigned ; at leaſt fo far 
as to put it upon him to give ſome probable evi- 
dence that he was perſonated; as it would other- 
wie be difficult, and perhaps impoſſible to con- 
vict any one of perjury committed in an anſwer 


to a bill in Chancery. 


William 
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William Lee's Caſe. Cat 23. 


T the Old Bailey, July Seſſion 1763, Wit. A huſband 


cutting his 
8 Lee was indicted on the CovENTRV wif-' * 


AcT, 22 and 23 Car. 2. c. 1. before Lord "ot. 


Chief Baron Parker, preſent Mr. Juſtice Ba- croſs, while 


they were 
thunſt, and Mr. Juſtice Wilmet, for that he, con- 1 P45 


triving and intending Agnes his wife to maim and no: a 


disfigure, on purpoſe and of malice aforethought, ES. 


by lying in wait, did make an aſſault with a cer- wait, with- 


tain razor, and the neck of the ſaid Agnes did in the = 


cut, Sc. with intent to maim and disfigure. 2. c. 1. 


The facts were, that the priſoner returned home 
one night, after his wife and two children were 
abed and aſleep, and cut his wife's throat with 
an old razor which he had concealed in his ſtock- 
ing, making a wound about three inches in length, 
and quite acrols ; but providentially it was not 
mortal. 


The words of the Act of Parliament are, 
* That whoever ſhall on purpoſe, and of malice 
& aforethought, and by lying in wait, unlawfully 
* cut out, or diſable the tongue, put out an eye, 
& {lit the noſe, cut off a noſe or lip, or cut off 
“ or diſable any limb or member, &c. ſhall ſut- 
5 fer death without clergy :** and it was ſubmit- 
ted to the Court, that the evidence did not prove 
any offence within the ſtatute. 


The Court were of the ſame opinion; and the 
priſoner was accordingly acquitted. 


Leigh's 
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Chad i Leigh's Caſe. 


Dollars, or MT the Old Bailey, February Seſſion 1764, 
Portugal John Leigh was indicted on 24 Geo, 2. c. 
money, not . 

current by 45+ before Mr. Juſtice Gould, preſent Mr. Baron 
proclama- Perrott, for ſtealing ſundry articles of wearin 
not goods apparel, value twenty-one ſhillings, two dollars 
- _— — value nine ſhillings, and two guineas, the pro- 


of the 24 perty of John Lockhart, being in a certain ſhip 
Geo. a. e. 45. called the Devonſhire, lying on the river Thames. 


Ante, 4 The larceny of all the property laid in the in- 

50. dictment was very clearly proved; but the Act 
of Parliament takes away the benefit of clergy 
from thoſe only who ſhall © ſteal any goods, 
« wares, or merchandize, of the value of forty 
„ ſhillings in any veſſel upon any navigable ri- 
« yer.” It was ſubmitted to the Court, that the 
dollars and the two guineas, being money, were not 
within the deſcription of either goods, wares, or 
merchandize ; and as the value of the other arti- 
cles did not amount to forty ſhillings, the priſo- 
ner muſt be acquitted of che capital part of the 
charge. 


The Court were of this opinion; and the pri- 
ſoner was found guilty of the ſingle felony 
only (a). 


a) At Maidſtone Lent Aſſizes 1772, George Grimes was in- 
dicted on this ſtatute, for ſtealivg a conliderable ſum of money 
out of a ſhip iu port; and it was ruled, that inonev was not with- 
in the meaning of the Act, though great part of it conſiſted of 
Portugal money, not made curient by proclamation, but com- 
monly current. Foſter, 79. 


John 


CASES IN CROWN LAW. 57 


John Jones's Caſe. Care 25. 


T the Old Bailey, October Seſſion 1764, Forgingan 
John 7:nes was indicted before Mr. Baron e 


he na 
Smythe, preſent Lord Mansfield, and Mr. Juſtice of 7 flver- 
Bathurſt, for torging an order for the delivery of the Wedel. 
goods, to this purport: very of 
plate from 
© DIR, September 23, 1764. F 
* Pleaſe to deliver my work to the Bearer chin the 


12 Geo. a. e. 
& LYDIA BELI., 25 13 


3.6. 26. 
& Fleet-Rtreet, London,” ER 


with intent to defraud the Wardens and Compa- 
ny of Goldſmiths, | 


It appeared in evidence, that Mrs. Bell was a 
filverſmith, and had ſent two ſilver tankards, and 
two ſilver cups with covers, by John Harper, her 
apprentice, to Goldſmiths Hall to be marked: 
That the form of the order was the ſame as is uſu- 
ally ſent upon ſuch occaſions ; but that in ſtrict- 
neſs, and by the rule of the Plate-Office, the ſe- 
veral ſpecies of work, with the weight of the filver, 
ought to be mentioned. It was proved by an ac- 
complice, that the prifoner had written the note, 
and ſigned the name of LyDpia BzLL, Fleet-Areet, 
tO It. 


The Jury found the priſoner Guilty. He moved 
however in arreſt of judgment; and his caſe was 
reſerved for the opinion of the Judges. 


In September Seſſion 1766, he received pardon 
on condition of tranſportation, 


F John 


— 


Cas 26. John Morgan's Caſe. 
A Maho- T the Old Bailey, December Seſſion 1764, 
6 John Ryan, Mary his wife, and Feremiah 


on the 4 his ſon, were indicted before Mr. Baron Adams, 
E preſent Mr. Juſtice Wi/mo?, for ſtealing ſeveral ar- 
or a capi- ticles of wearing apparel, a quantity of Bengal 
tal oleuce. coins, and five guineas, the property of John 


Morgan, in the dwelling-houſe of the ſaid Jun 


R yan, 


2Keb.z*4. It appeared that the proſecutor hn Morgan 
1 Wits.84. was a Mahometan. The priſoners were therefore 
Sid, 6. remanded, in order to take the opinion of the 
1vere,z6s twelve Judges, whether a Mahometan could be 
2Hale 259, permitted to ſwear on the Alcoran, in a proſecuti- 


253 , on for a capital offence. 


1104. In February Scflion 1765, Mr. Juſtice Gould 
5 Ec cg. delivered it as the unanimous opinion of the 


Ab. 39. Judges, that he might be fo ſworn. 


Burr. 1117. | 

An Alcoran was accordingly produced. The 
witneſs firſt placed his right hand flat upon it, and 
put the other hand to his forehead. He then look- 
ed for ſome time upon it; and on being aſked what 
effect that ceremony was to produce, he anſwered, 
that he was bound by it to ſpeak the truth. 


'The priſoners were found guilty of ſtealing, 
but not in the dwelling-houſe. | 


Barney 
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Barney Carroli's Caſe. Carr 25. 


T the Old Bailey, in July Seſſion 1765, Bar- by how — 


ney Carroll was indicted before Lord Chief be cong- 


Baron Parker, on the 22 and 23 Car. 2. c. 1. ſ. dered 4 


7. 


«c 
cc 
cc 
67 
cc 
cc 
cc 
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cc 
cc 
cc 
cc 
cc 


DN 


for that “ he did on purpoſe, and of malice „chin the 
forethought, and by lying in wait, feloniouſly Coventry 
and unlawfully make an aſſault upon Cranley 8, fu. 
Thomas Kirby, Eſq. with intention to maim diament 
and disfigure him; and with a certain Knife 7! ls 
did on purpoſe, and of his malice forethought, Afhüant, 
and by lying in wait, unlawfully and feloni- 2's: 
ouſly it the noſe of the ſaid Cranley Thomas 

Kirby, with intention, in ſo doing to maim and 
disfigure him. AND THAT William King, at 

the time of the committing of the ſaid felony, 

was preſent, counſelling, aiding, and abetting 

the ſaid Barney Carroll to commit the felony 


aforeſaid.” 


The proſecutor had apprehended a young pick- 


pocket, near Somerſet-houſe in the Strand ; and 
upon threatening to take him before a Magiltrate, 
the priſoner Carroll, who appeared to have been 
lurking under the ſide of the New Church, im- 


mediately came up, and followed the proſecutor 
while he was conducting the boy towards Tem— 
ple-bar, walking ſometimes before, and ſome- 
times behind them, until they came to the top of 
Arundel-ſtreet, when he ſtruck the proſecutor a 
violent blow acroſs the noſe and eyes with a ra- 
zor-bladed knife, ſaying, Damn you, fir, let 
„the boy go;” and it was proved by an accom- 
plice that four of them had that evening gone out 


to pickpockets, under an agreement to ſtrike or 
E 2 ſtab, 
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ſtab, or cut the noſe and eyes of any perſon who 
moleſted them. 'The wound bled protuſely ; and 
upon examination it appeared that the two great 
blood- veſſels on Mr. Kirby's forehcad were divid- 
ed; that there was a large tranſverſe wound acroſs 
the noſe, ſo wide open that the bone was viſible. 
It began from the right, and went acroſs the eye- 
lid, and acroſs the noſe. Ihe two muſcles of the 
noſe were cut through. It proceeded to the left 
eye-lid, and terminated at the temple. A nerve 
was cut. 


It alſo appeared in evidence, that in many old 
authors who have written on Surgery, ſuch 
wounds are called its, but that /lit is a word 
not made uſe of now. The word it is under- 
ſtood as ſynonimous to the word cut; but the idea 
which was formerly conveyed by the word lit, is 
now expreſſed in ſpeaking technically by the word 
divided. 


The Jury found the priſoners guilty ; but it 
was queſtioned, Whether ſuch a cut was a ſlitting 
within the letter of the Act, the wound not hav- 
ing perforated to the noſtril. It was accordingly 
referred to the conſideration of the Judges; and 
they were of opinion, That the offence deſcribed 
in the indictment was properly proved, and the 
conviction legal. 


Both the priſoners were executed. 


Elizabeth 
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Elizabeth Dunn's Caſe. 


Eyre, VFiq. Recorder, for forging a promiſſory 


note for the payment of money, in the words and 4 


figures following : 


4 promiſe to pay to Mr. Edward Hocper, or 
„order, the ſum of three (omitting the word 
& pounds) thirteen ſhillings and ſixpence, ſeven 
days after date, value received. 

* Mary Wallace I her mark.“ 

& Witneſs John Whettall.” 

with intention to defraud the ſaid Edward Heoper. 


N. B. It was alſo laid with intention to de- 
fraud the perſon intitled to receive the money 
due to John Wallace, late feaman on board his 


Majeſty's ſhip L* Epreuve. 


It appeared upon the evidence, that Mr. 11:5- 
per was a Prize-Agent, and that the priſoner ap- 
plied to him with the probate of a will ; in con- 
ſequence of which he made ſearch, and found 
there were wages due to John Wallace; but he 
refuſed to pay her until ſhe produced a certificate 
of her identity. She however pleaded poverty, 
and prevailed on him to lend her five ſhillings. 
She afterwards produced the certificate; but as 
the money could not be immediately got, ſhe 
begged he would let her have a little more. In 
conſequence of her importunity, he advanced 
three guineas and a half. He then wrote the 


body of the note, and called his lad, who faw 
her 


G1 


Cacr 28. 


T the Old Bailey, September Seſſion 1765, ro:pery 


Elizabeth Dunn was indicted before James 14s be 


rom minted 

11 making 

. 111 

he n-me 
ſ ' 

0 deter 


“ July 27, 1765. perſon. 
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- Ada her make her mark. She then ſaid her name 
was Mary Nallace, and Hooper then wrote Mary 
Wallace her mark, and his lad witneſſed it. It was 
clearly proved that hcr name was Elizabeth Dunn, 

and not Mary Vallace, 


The Jury found her guilty ; but her caſe was 
reſerved lor the opinion of the Judges ; and ſhe 
was ordered for exccution in the December Scl- 
ſion following. 


Cat 29, James Gibſon's Caſe. 


Forgingan MT the Old Bailey, in January Seflion 1766, 
e James Gibſon was indicted on 12 Geo. 1. 
countant= c. 32. before Lord Chief Baron Parker, Mr. 
Generals Juſtice Gould, and Mr. Juſtice Tates, for forging 
3s within a certain inſtrument, in-writing, purporting to be 
the peal- an office-copy of the Accountant-General's certi- 
Geo. i. e. 32. ficate of paying into the Bank the ſum of 4371. 
138. 7d. being the balance of the accounts of 
Mr. William Hunt, the Receiver of an eſtate in 
queſtion, in a cauſe depending in the Court of 
Chancery, wherein Robert Lee and Chriſtopher 
D'Oyley, Efq. executors of Sir George Browne, 
Bart. are plaintifs, and Robert Pringle and others 
defendants: AXD for publiſhing ſuch office-copy, 
knowing the fame to be forged, with intent ta 
defraud the ſaid 1i7l/iam Hunt of the faid ſum of 


4371. 138. 7d. againſt the ſtatute. 


The 
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The inſtrument in queſtion was in the follow. 2 


ing form, 


& goth of Feb. 1764. 
© Between Robert Lee, Eſq; and Chrifopher 


* D' Oyley, Eſq; exccutors of Sir George Bretone, 
4 Baronet, plaintifſs, and Rcbert Pringle, Lſq; 
„and others, defendants. 


+ By original and Sc bills, and bills 


of reviver. 


cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 


* I do hereby certify, that, purſuant to an or- 
der dated the thirteenth of February inſtant, 
Mr. WWil/izm Hun! the Receiver hath paid into 
the Bank of England, the ſum of four hundred 
and thirty-ſeven pounds, thirteen ſhillings and 
ſeven pence, which is placed to my account, 
as Accountant-General, and to the credit of the 
cauſe of Brown agcin/? Pringle, in Mailer Ben- 
nett's office; as appears by the receipt of Mr. 
B. Sabbarton, one of the Caſhiers of the Bank, 
dated the ſixteenth inſtant, hereto annexed. 
„ T. AXGUIsH, 
& Acccuntant- General.“ 


% LonDoN, the 16th F Feb. 1764. 
ce Received of Mr. William Hunt, the Receiver, 
the ſum of 4371. 138. 7d. purſuant to an order 
dated 13 February inſtant, made in the cauſe 
of Lee againſt Pringle, which money 1s placed 
to the account of Thomas Anguijh, ELiq; as 
Accountant-General of the Court of Chancery, 
and to the credit of the cauſe of Browne again/t 
Pringle, in Maſter Bennett's office, in the books 
kan: at the Bank for the ſuitors of the ſaid 
Court of Chancery. 
« For the Governor and Co. of the Bank of 
England, 4371. 138. 7d. entered“ 

& B. Sabbarion.' 


FJ. Gradiuell, examined.“ 
The 
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Sie The Jury found the priſoner guilty of the facts 

laid in the indictment; but it was objected by 

his Counſe!, that it was not an offence within the 

12 Geo, 1. c. 32. upon Which ſtatute the indict- 

ment was founded. There was accordingly a 

ſpecial verdict framed for the opinion of the 
Juil;;es. 


The priſoner was executed on Wedneſday 23d 
March, 1768. 


Car zo. The Coal-Heavers Cafe. 
Perſons T the Old Bailey, in July Seſſion 1768, 
Ce and ohn Granger and ſix other Coal-heavers 


aſlitling in were tried before Mr. Juſtice Gould, preſent Lord 

2 Chief Baron Parker, and Mr. Juſtice Aon, upon 

are hrinci- the BLACK Acer, 9 Geo. 1. c. 22. for maliciouſly 

pats 2nd ſhooting at one Fobn Green. 

peralties | 

_ The evidence diſcloſed a ſcene of warfare quite 

Acr, unexampled but in times of general commotion. 
An act of Parliament had then lately paſſed for 
regulating the wages of the Coal-heavers, and 
Mr. Green was appointed deputy-agent for carry- 
ing it into execution. By an avaricious oppoſiti- 
on however, made by a Juſtice of the Peace in the 
neizhbourhoud of Shadwell, Mr. Green became 
obnoxious to the Coal-heavers, and they attacked 
his houfe in Gravel-lane with every ſpecies of of- 
fenſive weapons they could collect. Four of the 
priſoners werd proved to have fired at Mr. Green 
through the windows ol his houſe; and the — 

| 0 
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of a great number of balls were afterwards found OE: 
in different parts of the room. The other three yeavs rs 
priſoners were proved to have been preſent when C. 
the others fired, but they were not ſecn to uſe any 


tire-arms themſelves. 


The Jury found all the ſeven priſoners guilty: 
hut a queſtion was reſerved for the opinion of the 
Judges, Whether thoſe who were only preſent 
aiding and abetting, were involved in the fame 
guilt with thoſe who had actually fred, the ſtatute 
upon which the indictment was framed being ſilent 
a3 to aiders and abettors ? 


The judges determined, That this offence was 19 Hen. 6. 
a new-created felony ; and therefore, that it muſt Si. 4. 
neceſſarily poſleſs all the incidents which apper- 3 1». 4s. 
tain to felony, by the rules and principles of the. 
common law. The ſtatute does not merely take -4:- 
away the privilege of clergy from an offence which Fane 0h: 
was before known, but it ordains that thoſe wko 
are guilty of the thing prohibited by it, thall be 
adjudged felons without benefit of clergy ; and 
therefore, by a neceſſary implication, makes all 
the procurers and abettors of it, principals or ac- 
ceſſaries, upon the ſame circumſtances which will 
make them ſuch in a felony by the common law; 
and it hath been long ſettled, that all thoſe who 
are preſent aiding and abetting when a felony is 


committed, are principals in the ſecond degree. 
The ſeven priſoners were accordingly executed, 


on Tueſday 26th July, 1768, near the Sun-Tavern 
Fields, Shadwell. 


The 
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Cate TR The King againſt Dick. 


8 II priſoner was convicted at Newcaſtle upon 
"her ag Tyne in the year 1770, of knowingly utter- 
wal note ing a forged and counterfeited writing obligatory, 


within the commonly called a Scotch bank-note (a), with in- 
Engiih tention to defraud John Ormſten and Joſeph Lamb. 


Natutes * g 
again The note was in the following form: 


forgery. 
& FIVE PounDs. BoxD ACCORD. STERLING. 


(a) Vide 5 No rs; * 

ng c 49. 26 

or Pi e- cc 

3 Aberdeen, 1 May, 1767. 


'neonvent= 6 The Banking Company in Aberdeen are 


0 cie: ari- 


ung from „ hereby obliged to pay to James Brand, or 
the circu- 66 hearer, on demand, at their Office Here, Five 


lation of F . 

Scotch Pounds Sterling, by order of the Directors. 
bink- | | 

* & R. SUNDERLAND, 


Lad 


„ . Brebner, ö . 55 cc Jorg 
Di EcIOors. ie. 
* J. Burnett, FO Cafe 


It appeared in evidence, that the Company was 
an aflociation of moſt of the gentlemen of that 
county; and that they iflue notes under the ſig-— 
nature of a Caſhier and two Directors, in the 
form above-mentioned, 


It was ſubmitted to THz TWELVE JUDGEs, 
Whether this note 1s within the meaning of the 
ſtatute of 2 Geo. 2. c. 25.? and if ſv, Whether 


the uttering it in England is felony ? 


The Judges were divided in their opinions 
upon both theſe queſtions; the 2 Geo. 2. c. 25. 
negatively excluding Sce:land; and the note be- 

| ing 
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ing payable /ca!ly where it is drawn. The pri- Dax“ 
ſoner laid in gaol for ſome time, and at length 
received the King's pardon. 


The King again?! Donnavan. Cast zu. 


A? Serjeants Inn Hall, on the firſt day of A prifon is 
Eaſter Term 1770, Mr. Juſtice Gould ſub- 2% 


within the 
mitted the following cale to the conſideration of m-aningof 


the Judges (a). 5 Ceo. a. c. 


22. 


At the laſt Lent Aſſizes for Lancaſter, James (a) They 
Donnavan was tried, and found guilty of the es 
crime of Arſon.—The firſt count in the indict- cept Mr, 
ment charged him with maliciouſly ſetting on _ 
fire, about the hour of eleven at night, * a 
„ houſe of the Mayor, Bailiffs, and Burgeſſes, 
ce of the town of Liverpool, called the eee 
«© Gaol.” —The /econd count deſcribed it to be 
* a houſe of the Mayor and Bailiits, by name 
called the Common Goal.” —The ird count 
deſcribed it to be the houſe of Hannah Ker- 

% by.” —A fourth count deſcribed it to be © the 
* houſe of Richard Rigby.” But it was not add- 
cd in either of the laſt counts, „called a Com- 


„ mon Gaol.” 


* 


. 


La 
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The priſoner was confined for debt, and on 
the 28th Jan. 1770, he voluntarily ſet fire to his 
box, which was a little apartment in the priſon ; 
and the whole gaol would unavoidably have been 
burned down if timely aſſiſtance had not extin- 
guiſhed the flames. The gaol belonged to the 
Corporation of Liverpool; and was always uſed 

as 


* 


* 
we - 
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as the place of confinement both for their crimi- 
nals and debtors. Richard Rigby, one of the Ser- 
jeants of the town, was the Keeper of this gaol ; 
and there is a dwelling-houſe adjoining to it for 
him to live in, and wherein he permitted his mo- 
ther-in-law, Hannah Kerby, to dwell, who kept 
it as a public-houſe. A wall ſeparates the priſon 
from his houſe ; and the entrance into the pri- 
ſon is from the dwelling-houſe by a door through 
the wall, which door 1s locked every night. No- 
body inhabits in the priſon itſelf but the priſo- 
ners. If any priſoner is able to pay for a bed, 
Mrs. Kerby ſupplies it, either in the gaol or in 
the houſe ; and the rate of payment is the ſame, 
whether it is in the one place or the other. 


The ſtatute of 9 Geo. 1. c. 22. enacts, ©* That 
if any perſon or perſons ſhall ſet fire to any 
„ houſe, barn, or out-houſe, or to any hovel, 
* cock, mow, or ſtack of corn, ſtraw, hay, or 
„ wood, Oc. they ſhall ſuffer death without be- 


£6 nefit of clergy.” And the queſtion is, Whe- 


ther this Pr18oN is to be conſidered as a Hovust 
within the meaning of the legiſlature ? 


The Judges concurred with Mr. Juſtice Gould, 
that this caſe was fully within the meaning of the 
Act ; the dwelling-houſe being ro be conſidered 
as part of the priſon, and the priſon as the houſe 


of the Corporation. 


Cox's 


CASES IN CROWN LAW. 69 


Cox's Caſe. 


CAsk 33. 


OHN COX was tried and convicted, at the The word 
Old Bailey, upon an indictment of perjury Xl 
at common law, for that he, intending to hold fary in an 


one Tonathan Chubb to bail, on 23d May, nchment 


1770, of per jury 


fallly, maliciouſiy, wickedly, and corruptly, ſwore at common 


that the ſaid Jonathan Chubb was juſtly and truly la. 
indebted to him in the ſum of 1300l. and up- 
wards, for a moiety or half part of a ſhip called 
The Hibernia, and her tackle, apparel, furni- 
ture, Wc. 


It was objected by the priſoner's Counſel, in ar- 
reſt of judgment, that the indictment was bad, 
in not having ſtated that the offence had been 
committed wilfully ; and the caſe was reſerved 
for the opinion of the Judges. 


Ten Judges, Ld. C. J. De Grey abſent, were Ld. Manſ. 


unanimouſly of opinion, That in an indictment Po | 
for perjury on the 5 Eliz. c. 9. the word wilfully Smythe, 
is eſſential, and muſt be inſerted ; becauſe the J. _— 
term whe,” in the ſtatute, is a material de- J. Black- 
ſcription of the offence ; but that it is not neceſ- ] A- 
ſary in the preſent caſe : for the indictment being hurſi, 


at common law, and not on the ſtatute, the words EE 


fal/ly, maliciouſiy, wickedly and corruptly, imply B. Adams, 


that the offence was committed wwilfully. And . 
the following authorities were cited. Heil. 12. 

Cro. Eliz. 147, 201. 2 Hale, 169, 172, 184, 

187. Shower 190. 3 In/t. 167. 2 Hawk. 6th edit. 

258, 320, 


John 
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Cas 34. John Taty's Caſe. 


The 9Geo. A? Abingdon, Summer Aſſizes 1770, John 
13 Paty was tried and convicted on the 9 Geo. 
eo tend 1. c. 22. before Mr. Juſtice Black/tone, for mali. 
theoffences Ciouſſy ſhooting at and killing ane mare, of a 
deſcribed . . 

in 22 and mixed red and white colour, and one brown fone 


23Car.z.c. colt, the property of Matiheww Batten. 


7. al 
therefore 


horkes, The words of the ſtatute are, That if any 
mares, and © perſon ſhall unlawfully and maliciouſly kill, 
included © maim, or wound any castle, he ſhall ſuſſer death 
mntheword + without benefit of clergy.” 

It was moved in arreſt of judgment, that the 
indictment ought to have averred, that the mare 
and colt were cattle within the meaning of the Act, 
for that the word catile did not neceſſarily include 
horſes, mares, and colts. To ſupport theſe objec- 
tions it was argued, That the 3 and 4 Edw. 6. c. 
19.-5 and 6 Edw. c. 14. and 31 Geo. 2. c. 40. 
for regulating the fale of cattle, have thought it 
neceſſary to mention by name the ſeveral ſpecies 
of beaits to which the proviſions of theſe Acts 
thould extend: That the 12 Car. 2. c. 4 diſ- 
tinguiſhes between the ſubſidy to be paid on great 
catile imported, viz. 5cs. and that which is paid 
on horſes and mares, viz. 10l. That 22 Car. 2. 
c. 13. diſtinguiſhes between the encouragements 
given for breeding cattle of all ſorts, and for 
breeding horſes :—That when 14 Geo. 2. c. 6. 
made 1t felony without clergy to ſteal ſheep or 
other catile, it was found neceſſary to ſpecify, by 
i5 Geo. 2. c. 34. what cattle were intended by 
the Act, among which neither horſes, marcs, or 
colts are included. | 


On 
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On the firſt day of Michaelmas Term 1770, Far*'s 
this caſe was ſubmitted to the Judges at Serjeants 
Inn; and they unanimouſly agreed, That as the 
ſtatute of 22 and 23 Car. 2. c. 7. had made the 
oftence of killing horſes by night a ſingle felony, 
this ſtatute of 9 Geo. 1. c. 22. was to be conſi- 
dered as an extenſion of that Act; and ſome pre- 
cedents of capital convictions were cited upon this 
branch of the ſtatute, but none of executions. 


It was agreed that judgment of death ſhould be 
given againſt the priſoner at the next aſſizes; but 
he was then reprieved for tranſportation ; and af- 
terwards, upon ſtrong application from the coun- 
try, received a free pardon (a). 


(a) See the caſe of Robert Most, O. E. Se pt. Seſſ. 1403, con- 
victed for wounding a ge!ding, v here an object ni arreſt of judg- 
ment wes over- ruled by Mr. Baron Hot iam upon the authority of 
this calc. | 


Richard Mortis's Caſe. Cite 25. 


BILL of indictment had been found at A mivre 
Hicks's Hall, by the Grand Jury tor the prolecutor 


on 9 Geo. 


County of Middleſex, againſt Richard Mortis, for e. aa. has” 


maliciouſly ſhooting at one Thomas Parkinſon, in fo} Men 
the County of Hertford. The pritoner was ar. his iniict- 
raigned upon this indictment at the 0% Bailey, bien ee, 


ſuch coun— 
January Seſſion 1771; but Lord Chief Baron i» 25 te | 
Parker, and Mr. Juſtice Gn, who were then Nef, 
in the Commiſſion of General Caol Delivery of t» th» «ns 
Newgate, doubted, whether the words of [he =: 

Bl Ack ACT authoriſed a private proſecutor to 
proſecute for this offence in any county at his ap- 


4 *  J *Y * 
140.2 


CASES IN CROWN LAW. 


MorT1®'s tion; or whether a ſpecial commiſſion ougat not 


to be granted by the King for this purpoſe. Upon 
this doubt the priſoner was remanded, and the 
queſtion ſubmitted to the conſideration of the 
Judges at Serjeants Inn Hall, on the firſt day of 
the then next enſuing Hilary lerm; and it was 
generally agreed, that the words of 9 Geo. 1. c. 
22. 1. 14. extend to give a proſecutor the option 
of preferring his indictment in ſuch county in 
England as may appear to him to be molt condu- 
cive to the ends of juſtice ; but that he cannot ex- 
erciſe this right for the purpoſes of injuſticg and 
oppreſſion: tor the words are, And tor the bc- 
* ter and more impartial trial of any indictment 
or information which ſhall be found, com- 
menced, or proſecuted for any of the offences 
committed againſt this Act; Be IT E£NACTED,' 
That every offence that ſhall be done or com- 
mitted conirary*to this Act, ſhall and may be 
enquired of, examined, tried, and determined 
in any county within that part of Great Britain 
called England, in ſuch manner and form as it 
the fact had been therein committed.” 


«c 


The priſoner was accordingly tried and con- 
victed at the Old Bailey, before Mr. Juſtice A. 
bur/t in the February Seſſion following, and was 
afterwards executed purſuant to his ſentence. 


Naximilian 
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; Maximilian Miller's Caſe. Cask 36. 


114 XIMILIAN MILLER was convicted of Th- King's 
grand larceny in January Seſſion 1771, and nad ay 
received judgment of tranſportation to America be giv-n 
for the term of ſeven years. On the 22d April o e 
following he obtained the Sion MaxvuaLl, ſigni- — 
fying to the Recorder and Sheriffs of London his in om 
Majeity's intention to pardon the ſaid crime; tra»ſpor- 
« upon condition of giving ſecurity, to the ſatif. ne dne. 
PO 8 & * J, TO the IAlll- if the con- 


faction of the Recorder, to leave the kingdom dition of it 
« within the ſpace of fourteen days from the lreraſly 
date thereof, and not to return again for the complied 
« ſpace of ſeven years:” AND ORDERING, "in 
That the ſaid Maximilian Miller be, upon his al be re- 
« giving ſuch ſecurity as aforeſaid, immediately hi. 33 
% diſcharged out of cuſtody; and that he be in- ſentence. 
& ſerted for his crime above-mentioned in the 

% firſt and next general pardon that ſhall come 

* out for the poor convicts in Newgate.” On 

the 23d April this Sid MANUAL was delivered 

to the Recorder, and the ſame day two ſureties 
entered into a recognizance of 1ool. each, to be 

void, © if Maximilian Miller, then a priſoner in 

& Newgate, did, within the ſpace of fourteen 

e days from 22d April, tranſport himſelf out of 

& the kingdom of Great Britain, &c. and did not 
„return, nor was found at large in the kingdom 

“ of Great Britain within the term of ſeven years 

* next enſuing.” Upon this recognizance be- 

ing completed, the Recorder made his warrant 

to the Keeper of Newgate, by virtue whereot the 
priſoner was diſcharged out of cuſtody. On the 

26th November following he was apprehended in 
Piccadily, and indicted for a capital oftence at the 
enſuing December Seſſion at the Old Bailey, for 
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being found at large in Great Britain, without 
any Lace. cauſe, before the expiration of his term. 
The record of his conviction was produced, his 
perſon was identified, his being at large was 
proved, and he offered to give in evidence the 
SIN MANUAL, with its attendant circumſtan- 
ces, as above ſtated, in his deſence; but the 
Court thought they were not admiſſible. Upon 
which the jury were directed to find the priſoner 
Guilty, ſubject to the opinion of the twelve Judges, 
upon the tollowing queſtions : 


Tire, WHETHER the S16Nn MANUAL ought to 
have been received in evidence? 


Sccandly, WHETHER, if it had been received, 
the priſoner could have availed himſelf of it, as 
he had not //tantially performed the condition 
of his intended pardon ? | 


No ſolemn adjudication has ever been publicly 
communicated upon this caſe; but it is report- 
ed (a), that all the Judges, except L. C. J. De 
Grey, met at Lord Mansjic/d's chambers on the 
firſt day of Hilary Term 1772, and that they 
were unanimouſly of the following opinion: 


Firſt, Thar the S16n Manual, ought to have 


been received in evidence; for although it was 


oniy ſignificant of the King” $ intention to pardon, 
and therefore might be revoked, vet as it was an 
authority for the Judge to admit the priſoner to 
bail, it was evidence of a lawful cauſe for his ap- 
pearing at large. 


Secondly, That the Sid MANUAL was impro- 


perly worded, by the * ol the oſſicer; for 
it 
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it ſhould have been, “ upon condition of the Nit 
„ faid Maximilian Miller tranſporting himſelf, Cas. 
& &c. and of his giving ſecurity to the ſatisfacti- 

* on of the Recorder ;*? and not merely upon 
condition of his giving ſecurity, &c. (a) That 

the King might revoke his intended grace on ac- 

count of this apparent fraud ; but as he had not 

in fact revoked it, and as the priſoner had erally 
complied with the condition, he ought not to 

have been convicted upon this indictment. 


The priſoner was referred to his original ſen- 
tence of tranſportation, as not having performed 
the condition upon which his pardon was to be 
granted, 


(a) In the caſe of H:/ham v. the Ka India Company, Hl. 
Term, 27 Geo. 3. it was ſaid by the Court, That no preciſe tech- 
nical words are required in a deed to make a ſtipu'ation a conditt- 
on precedent or ſu, ſequent; neither does it depend upon its being 
prior or pile, 197 in the deed; but that it mult depend on the nu-— 
ture of che contract, and the acts to be performed by the pirtiez. 
i Term Rep. B. K. 645. | 


The King agarn/t Varley. 


eim 35; 


JPY 'LLTAM VARLEY was found guilty at Forging 
the Lent Aſſizes for Tork, for forging and hennpref< 


lion ot th 
counterfeiting a forged and falſe coin to the i- cen, ” 
litude of halt-a-guinea. pies of 
metal fe ir- 
It appeared in evidence, That he had counter- {59952 
feited the impreſſion of halt-a-gquinea on a piece pats, i> nor 
of gold which was previouſly hammered, and was f. f 


fon; tor the 


not round, nor would paſs in the condition it cel in- 
then was. This, with many others, he delivere 
F 2 19 


4 complete. 
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Yu to one James Green, who carried them away, and 
Cask. What became of them alterwards could not be 
proved. 


Mr. ice Gould, who tried the priſoner, 
ou! ting whetacr this was high treaſon, reſpited 
the judgment, and laid the caſe before all the 
ludges; who (2v/cnte Baron Adams) were unani— 
S nouly ot © POR, That the crime was incom- 
„anch that the prifoner ſhould be recommend- 
+? to his Majelty for a pardon. 


Car 58. Robert Powe]'s Caic. 


« As fol- ROBERT P OIV 7 L had perſonated one Taylor 


2 = 2 arr in the ſale of Eaſt India Stock to a 
averment Mr. 7oſeph Syxes, and had figned the uſual re- 
weed? a ceipt upon the transfer with the name T. Barrow. 


inſtrument; Porucl was convicted of this forgery at the Old 


ai 11 for 


pry avern Bailey, in May Semion 1771, belore Mr. Juſtice 
rn ge- Aſton, The indictment fimply charged, That he, 
veral in- on ſuch a day, “ telonioully did Falſely make, 
'raud is ** forge, and counterteit, &c. a certain receipt for 
ro ns oh „ money, as Joiics, that i is to ay ; and then let 
ſ=ring gut out a fac ſimile of the receipt. There was allo in 
the parti. the ſame form, the uſual counts tor uttering the 
mode. receipt, knowing It to be forged; and charging 

the offence to have been committed with an inten— 


tion to defraud, it. 7% Sykes, 2dly. Taylor 
Barrgw, and, 3cly. The Lajt India Company. 


Upon the laſt day of the Seſſion, the priſoner's 
Counſel moved in arreſt of judgment before Janes 


Eyre, Eſq; Recorder. 
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Fir/t, That it Joes not appear upon the face Powrr.s 


of the indict:nent, that the /enor of the receipt is 
ſet out; for the words, © as follows, that is 10 
ſay,” do not import the tenor, or lutiiciently ſhew 
that the receipt is ſet out in the words, fgures, 
and /elters ot it. 


Secondly, The poſhbility of a fraud or injury 
being committed by means of the receipt depends 
upon the manner in which it was to operate 
and therefore the mode of its operation being a 
material fact, ought to have been diſtinctly aver- 
red in the indid ment. For inſtance, unlcſs Mr. 
Barre had pofleſied the ſtock, the priſoner 
could not have ſold it, and his receipt upon the 
transfer would have been vain and inoperative. 
The indictment therefore ſhould have alledged, 
That Taylor Barrov was a proprietor of ſo much 
ſtock ; that it had been ſo d at ſuch a price, and 
transferred to ſuch a perſon; but above all, it 
ought to have averred, that the receipt purp;ricd 
to be the receipt, or was intended to paſs us the 
receipt of Taylor Barro ; for the Court cannot 

collect any of theſe facts from the indictment in 
its preſent form. The inſtrument is ſet forth un- 
der the ſignature of T. Barrow only; and it can- 
not be collected, or intended to be the receipt of 
Taylor Barrow more than of Thomas Barro:, or 
of any other Barrow whoſe chriſtian name begins 
with a T. 


To afford the priſoner every poſſibility of ad- 
vantage from theſe objections, the judgment was 
reſpited, and the caſe ſubmitted to the conſidera- 
tion of the Judges on the firſt day of the enſuing 
Michaelmas Term, at Lord 1Man:jicld's Cham- 
bers. All the Judges, except I. C. J. De Grey, 
were preſent ; and upon the „% objection they 

were 


ASE. 
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Pour 1*; 


Cask. 


CASE 39. 


Indig ment 
for forging 


«1 51 D* r 
writ 1: N. 


purp IMting G6 


tobe a will, 


is good. 
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were unanimous, “ That a certain receipt for mo- 
* Ney as follixcs, that is to ſay,” is altogether as 
certain as if it had bcen ſaid, © in the words and 
& figures Jonny, {hat is to ſay.” As to the /c- 
and objection; „ {ome of the Judg ges doubted ; but 
a great majority were of opinion, That in an in- 
dictment for forgery, it is ſufficient to aver a gene- 

ral intention to defraud a certain perſon, which 
intention may be made out by the facts in evidence 
at the trial. 


This caſe was afterwards more ſolemnly argued 
before all the Judges, except Brack/tore. at Ser- 


jeants Inn Hall ; and they adhered to their for- 


mer determination. 


Birch and Martin's Caſe. 


DITARD BIRCH and Matthew Marlin 
were convicted at the Old Bailey, in Septem- 
ber Seſſion 1771, for torging © a certain paper 


writing, purporting to be the laſt will and teſta- 
* ment of Sir Andrew Chadwick, deccaſed.” 


It was moved in arreſt of judgment, that the 
indictment ſhould have charged the priſoners 
with forging “ the Jaſt will and teſtament,” 


&c. and not © a paper writing purporting to 
*© be the laſt will.“ a 


In 
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a 2 Brncu 
In Michaelmas Term 1771, the queſtion was Ea: «on 


argued before all the Judges at Serjeants Inn iw 
Hall; and they unanimouſly agreed, That the C56: 
indictment was perfectly right, and over-ruled 

the exception. 


The priſoners were exccuted at Tyburn on 


Thurſday January 2, 1772. 


1. jo © 
Shaw 8 Caſe. Cask 40. 


Ar the Old Bailey, in September Seſſion a j1itoner 


1771, Samuel Shaw was tried before James quite! 
ON 7 charge 


Eyre, Eſq; Recorder, on the ſtatutes 5 Geo. 3. of felony 


C. 
cc 


cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cC 
cc 
cc 


25. 1. 17 and 7 Geo. 3. c. 50. which enact, 2 2 
ry" . 4 /D1 FT 
That if any deputy, clerk, agent, letter-car- 2 arc. 


rier, poit-boy, or rider; or any other officer & f let- 
or perſon whatſoever employed in receiving, be conv.6- 
ſtamping, ſorting, charging, carrying, con- ge 
veying, or delivering letters or packets, or in charging * 
any other buſineſs relating to the Poſt-Office, M'm grne- 
ſhall ſecrete, embezzle, or deſtroy any letter, 5, . 
or packet, or bag of letters, which he ſhall be 772-7 — 
intruſted with, or which ſhall have come to Ge 
his poſſeſſion, containing any bank note, bank 

poſt bill, bill of exchange, exchequer bill, 

South Sea or Faſt India bond, Sc. Wt. or 

ſhall ſteal, or take the ſame out of any letter 

or packet that ſhall come to his poſſeſſion, he 


ſhall ſuſfer death without the bencſit of clergy.” 


The indictment conſiſted of four counts.— 


The %% and third counts charged him as “ a 


Clerk employed in SORTING and CHARGING letters 


il} 


1 4. __— 
— . 


* 
— 


———__ — 
— 7 A. _— 
— — 
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in the Pot-Office,” viz. 1ſt. With having ſecreted, 
embezzled and deſtroyed a certain letter contain- 
ing a bank note of twenty pounds: 2dly. With 
having ſtolen the bank note out of the letter. 


The ſecond and fourth counts reſpectively charg- 


ed him with the ſame offences, “ as being à pcr- 


* {on employed in the buſineſs relating to the Gencral 
P Pyt-Officc.” 


The fact of embezzling the letter and ſtealing 
the bank note was very clearly proved ; but as it 
appeared that he was not employed in /orting and 
charging letters, but in /crting them only, the 
Jury, by the direction of the Court, found him 
guilty on the ſecond and fourth counts; and ac- 
quitted him on the fr/# and third. 


Upon this finding it was moved in arreſt of 
judgment, 'That as the Jury had acquitted him 
on the counts which charged him as a ſorter and 
chargcr, and he had not been proved to be a per- 
ſou employed by the Poſt-Office in any other bu- 
ſineſs than that of @ ſorter, his conviction could 


not be ſupported on the ſecond and fourth counts 
of the indictment. 


During the courſe of Michaelmas Term 1771, 
this caſe was adjourned to Serjeants Inn Hall, 
and argued before eleven of the Judges (abſent 
Black/tone) ; and they unanimouſly agreed, That 
the judgment muſt be arreſted for the cauſes 
above alledged : but they were inclined to think 
the Jury might have convicted the priſoner on 
the t and third counts, by a ſpecial finding 
that he was a /orter only. 


The 
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The priſoner died in Newgate in the month of Ja" 5 
January 1772. Ti 


Sloper's Caſe. (Cs 2 


AT the Old Bailey, in January Seſſion 1772, 9. If a ſer- 
Toſeph Slaper was indicted on the ſtatutes vent who 
of 5 Geo. 3. c. 25. ſ. 17 and 7. Geo. z. c. 50. feuer 17 
before Mr. Juſtice Black/tone, for that he being the purpoſe 
a perſon employed in the buſineſs relating to the 2 
Poſt-Ofiice, ro wir, in ſtamping of letters, fe- Pol-Office 
loniouſly did ſecrete a letter (deſcribing it) con- — ox La 
taining a bank-note of ten pounds. within 5 


Geo. 3. c. 
$5. . 17. 


There were three other counts, which deſcrib- 
ed him, FIR sT, as an officer employed in the 
buſinels of the Poſt-Office: Sæxcoxplx, as a per- 
fon employed in facing letters: 'TrnirDLY, as a 
perſon employed in facing letters and packets. 
And there was A FIFTH COUNT, which charged 
him with having ſtolen the letter out of the Poſt- 
Office, without averring that it contained the 
bauk-note. | 


It appeared in evidence that he was employed (a) The 
by the Poſt-Office in the ſeveral capacities of an briſoner 


eſtabliſhed porter, ſtamper, facer, and letter-car- 3 


rier; and that he was apprehended in the very vie of 


. . 6 {erret1 
act of ſecreting @ /etter (a), while he was acting this letete. 


as a tamper. This detection induced a further containing 
enquiry, and upon breaking open a drawer, of 2% * 


48; 


which he had a key as letter-carrier, no leſs than bu this 
5 . . was alſore- 
12 paid letters were found in his cuſtody, the ferred to 


poſtage of which had been received by him from ggg, 


the Caſe, poli, 
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S in the different receiving-houſes, at the time he 

brought away the bags. From this parcel the 

letter mentioned in the indictment was ſelected. 

It was proved that 8d. had been paid for the pol- 

tage of it at the receiving-houſe ; that the recei— 

ver had put it into the paid bag with the reſt of 

the paid letters; that he ſealed the bags, and de- 

livered it to the priſoner's deputy, who carricd 

the bag with the ſeal unbroke to the Poſt-Office ; 

and that after the Comptroller bad broke the ſeal, 

the letters were turned out on a table, at which 

che priſoner was employed as a ſtamper and ſor— 

ter; and it appeared that the priſoner muſt have 

got podleflion of it while he was facing the letters, 

and before it had reached the hands of the proper 
officer to ſtamp it as a letter“ g paid.“ 


The priſoner's Counſel ſubmitted to the Court, 
that as it appeared he had not taken the bank- 
note, or indeed opened the letter, but that his 
intention was rather to defraud the Poſt-Oſſice of 

(See the the amount of the poſtage, than to ſteal or em- 
words of bezzle the letter or the note, his caſe was not 
me ee within the meaning of the ſtatutes on which the 


unte, Caſe et 
40. indictment was founded (a). 


The Jury found the priſoner guilty ; but the 
judgment was reſpited, and the caſe referred to 
the conſideration of the Judges. For the determi- 
iα,jũ˙ of this caſe, vide APPENDIX, 


James 
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James Bolland's Caſe. 


CASE 42. 


T the Old Bailey, in February Seſſion 1772, + ;« fl. 

Fa 1 5 It , fe | ny 
James Bolland was tried before James Eyre, to fo n- 
Efqz REcoRDER, preſent Mr. Juſtice Nares, for fs werkd; 
forging on the back of a promiſſory note, for the - 
payment of money, drawn by one Thomas Brad- fun ne bet 
ſhaw, and indorſed by one Samuel Pritchard, a cited. 
certain indorſement in the name of James Banks, 
with intent to defraud Francis-Lewis Cardeneaux. 
— [he note was in the words and figures follow- 


in 2 


100 LoxDoN, 12 October, 1771. 


„ Two MONTHS after date, I promiſe to pay 
% to Mr. Samuel Pritchard, or order, One Hun- 
& fdred Pounds, value received, 

| «© T. BRADSs HAW.“ 
& Charles-treet, Covent-Garden. 


He alſo ſtood charged for uttering and publiſh- 
ing as true the ſaid forged indorſement of the 
name of James Banks, knowing the ſame to be 
forged, with the like intention. 


The Jury found the priſoner guilty of uttering 
and publiſhing the bill, knowing it to be forged; 
but the Court reſpited the judgment ; and it was 
ſubmitted to the conſideration of the twelve Jud- 
ges, Whether, under all the circumſtances of the 
caſe, Bolland had been guilty of forgery within 
the meaning of the ſtatute of 2 Geo. 2. c. 25. 


The 


-- 
AG? fo__ wire oe « 
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The follou ing circumſtances appeared in evi- 


.v» dence. 


Money tranſactions of a very complicated na- 
ture, and to a very large amount, ſubſiſted be- 
tween Bolland and one Pritchard. Bolland had 
arreſted him for 26ool. and obtained a judgment 
for 1498]. 15s. A Mr. 7:/5n had diſcounted 
for Bolland a bill upon Pritchard of <21, 10s. but 
neither Pritchard or Bolland being able to take it 
up when it became due, it remained unpaid in 
the hands of 7efſon. In the month of October 
1771, Bolland, Jeſſn, and a Mr. Lilburne, mat 
at the George and V ulture Tavern in Cornhill, 
in a public room. /n aſked Bolland when he 
would ſettle the note of fifty guineas: Bolland 
immediately produced the preſent note for 100]. 
drawn by Bradſhaw payable to Pritchard, and 
indorſcd © James Bolland, and aſked Fefſon- to 
diſcount it. 7n upon obſerving Bolland's in- 
dorſement, told him, that as his name was on 
the back of it, he could not negotiate it; that 
he knew Bradſhaw, and conſidered him as a good 
man; but that he did not chuſe to put his (7e,- 


ſon's) name on the fame paper with Bolland's. 


Bolland rephed, „I can take oft my name.” 
Imniediately Mr. Lilburne took up one of the 
table-knives, with intention to eraſe all the name; 
but when he had eraſed all but the initial B, for 
he began at the laſt letter of the name, Bolland 
aid, „Don't ſcratch it all out, for it may disfi- 
* gnre it, or cancel it by ſcratching a hole in it; 
* I will think of ſome other name that begins 
++ witi a B;“ and he immediately filled it up 
with “ AN ks,“ which made the name Banks. 
When this was done he returned the note to n, 
who put it into his pocket, faying, © I ſhall give 
it to a particular friend ot mine, and he will 
* undoubtedly 
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“ undoubtedlv aſk me who Banks is.” To this 
Bulland replied, “ Banks is a publican or victu- 
aller, and lives near or in Rathbone Place.“ 


The enſuing day 7% applied to Mr. Carde- 
neaux, to get this bill diſcounted. Cardeneaux 
took the bill, and promiſed to give Jeon the mo- 
ney tor it on the Friday following. n having 
ſome money to make up, applied to Cardeneaux 
on the Thurſday, and borrowed 1 51. 16s. on the 
credit of the bill. On the Saturday morning Ba. 
land applied to Jeon, and inſiſted on having the 
bill returned, or the amount of it paid to him. 
Jeſſan and Bolland went to a Coffee- houſe, and 
lent for Cardencaux. He came, and Jeon intro— 
duced him to Bollund, as the owner of the bill. 
Cardeneaux enquired of Bolland who Pritchard the 
payee and Banks the indorſer of the bill were. 
Bolland faid, © Pritchard is a man extremely well 
„ known ; he is a dealer in horſes, and a man 
of great property. Banks allo is a man of pro- 
perty; he deals largely in wines and ſpirits, 
„ and lives in Rathbone-Place.” Cardencaux 
told Bolland that it was not convenient to him to 
give the whole in cath ; upon which Hallau pro- 
duced another bill of 1ol. 10s. and Cradle ur 
gave him his note tor sol. and a draught upoti 
his banker for 441. 5s. which with the 151. 16s. 
he had paid before to %%%, and 9s. ciicount, 
made up the 110l, 10s. tor both the bills. 


cc 


cc 


Cardencaux never defired Bolland to indorſe the 
bills; becauſe J, had told him when he gave 
him the 100l. bill, that it was better his name 
ſhould not appear upon it, he having been tor- 
merly a Sheritt's officer; and that the bill would 
not pals properly at the bankers with his name 
on it. 


Beſore 


85 
201 
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Chan, 
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Before the bill became due, both the drawer 
Bradjhaw and the payee Pritchard became bank- 
rupts. Upon theſe events Cardeneaux applied to 
Jeſon for a direction to Bolland; and having got 


it, he ſaid to Bollund, "That bill I diſcounted 


for you will not be paid.” Bolland with an 
air of aſtoniſhment ſaid, © What bill! I never 


« diſcounted a bill with you, Sir. You miſtake 


«© me. My name is James Bolland. I never ſaw 
you in my life; and you have no bill with my 
„ indorſement on it.“ And when Cardencauæx 
inſinuated that he was acquainted with his having 
altered the name, he treated the idea of its being 
a {orgery with the moſt ſupercilious contempt. 


When the bill became due Bolland refuſed to 
pay it, and Cardeneaux put it into the hands of a 
Mr. Morris, in order to obtain the money. 


While things remained in this ſituation, Mr. 
{.,;vvi, an Attorney, two of whole clients Bolland 
had deceived, got intelligence from Pritchard of 
the alteration ol the name of Boland”? to that 

ot © Banks,” and he applied to Cardeneaux to 
proſecute, to which Cardeneaux conlented. To 
obtain the note, Levi by the deſire of Cardencaux 
gave Mr. Mzrris an undertaking to deliver up, 
or to be accountable to him tor tae bill. Levi ap- 
prehended Bolland, and on his being committed 
iy Sir John Ticiding, depolited the note with Sir 
7441's clerk, who produced it at the cr1ai, 


Aiter Bo/land's commitment, aperionbroughtthe 
100. to ir. Cardeneaux, in the name of James 
Ii in fe, and he gave him a receipt, the form of which 
Ui peron brought with him, in the name of James 
Baie, containing a promile to deliver up the bill 

no 
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on demand; the bill being then in the cuſtody of „g, 
the Magiſtrate. But it did not appear that there Cask. 
ever was in fact ſuch a perſon exiſting at James 


Banks of Rathbone-Placc. 


Soo the 


3052 5 ' 4 «>. Cite of 
The opinion of the Judges upon this caſe was fe en 


never publicly communicated. Ihe principal gan, pos. 
doubt ſeems to have been, Whether forgery can 

be committed in the name of a perſon who never 

had exiſtence ? 


Blland was executed at Tyburn on the 16th 
May 1772. | 
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Catherine Graham's Caſe. Cie 4: 
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1 the Old Bailey, in February Seſſion 1772, A relate 


three men, of the names of Jennings, Birch, eros 


V. ith eg 4 


and Smith, were tried as principals in ſimple grand cr. 
larceny, before Sir James Eyre, Recorder; pre- '9 v0 


anfece- 


{ent Mr. Baron Smythe, Mr. Juſtice A/bhur/t, and tens x 1 
Mr. Juſtice Nares. V.trate an 


Inalst inen. 
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Ihe indictment contained two counts; the firſt 
ot which charged the priſoners above named with 
ſiealing 740 bank-noltes; and the ſecond charged 
them with ſtealing @ pocker-b935k and other things, 
the property of James Madden, privately from his 
perſon. 


In the ſame indictment one Catherine Graham 
was charged as an acceſſary after the fact, at com- 


mon law, for harbouring and maintaining the prin- 
cipal 
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Sud, cipal felons, © ſhe well knowing that the faid 
Case. Tennings, Birch, and Smith, had committed 
the felony aforeſaid.” She allo ſtood charged 
with receiving the ſaid goods, well knowing them 


to have been ſtolen. 


Birch was acquitted of the whole charge. — 
Jennings and Smith were found guilty of ſtealing, 
but not privately from the perſon. Catherine Gra- 
ham was found guilty of concealing and harbour- 
ing the principals. 


Sir James Eyre ſuggeſted a doubt as to the 
propricty of the conviction of the acceflary. The 
indictment charged the principals with wo diſtinct 
felonies ; and the acceſſary with harbouring thoſe 
principals, well knowing they had committed he 
felony aforeſaid. It was therefore uncertain to 
which of the felonies this charge referred. 


The Court concurring in this doubt, the judg- 
ment was reſpited, and the queſtion ſubmitted to 
the conſideration of the twelve Judges. In the 
June Seſſion following, the judgment was order- 
ed to be arreſted ; and the priſoner Catherine Gra- 
Dam was diſcharged, 


Withal 
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Withal and Overand's Caſe. Car 44, 


T the Aſſizes at Guildford for the County On an in- 


. . ict 
of Surrey 1772, the priſoners were tried of durgla= 


upon an indictment for burglariouſly breaking 17 the pri- 
Vner may 


and entering the dwelling-houſe of Elizabeth Pe- be acouir- 


nifold of Croydon, and ſtealing therein one box, ted of the 
breaking, 


containing ſixty pounds in money, the property and found 


of the ſaid Elizabeth. There was a ſecond count, Ne of 
Iii in 


the ſame as the firſt, only laying it to be the pro- me del 


perty of thirty perſons therein named, who held ting: houſe 
a Club at her houſe. mount of 
forty ſhil- 


The evidence was very full againſt the priſo- ins“. 
ners, as to their ſtealing the box and money, in 
the dwelling-houſe of Elizabeth Penifold, to whoſe 
care it was entruſted by the members of the 
Club; but as to the breaking, the evidence was 
defective. 


The verdi& was entered upon the record, 
% Jury ſay, Nor GvuiLTy of breaking, but Guss- 
« Ty of ſtealing the box and money in the dwel- 
% ling-houſe.“ 


Upon this form of entering the verdict, it was 
objected by the priſoner's Counſel, that they were 
not excluded from the benefit of clergy, becauſe 
the Jury had acquitted them of the burglary, and 
there was no ſeparate and diſtin count in the 
indictment on the 12 Anne, c. 7. for ſtealing in 
the dwelling-houſe to the value of forty ſhillings. 


Upon this objeCtion the caſe was reſerved ; but 
THE JUDGES were unanimous, That the priſoners 
G were 
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* were by this ſinding ouſted of their clergy, ſo 
's that the indictment contained every charge that 
Cass. was neceſſary in an indictment upon that ſtatute. 


Cat 45. The King ter/us Rogers. 


Theapat- AT the Old Bailey, in October Seſſion 1772, 
merts of IWiliiam Rogers was indicted before Mr. 
lodgers Juſtice Gould, preſent Mr. Baron Adams, for 
conſidered breaking and entering the dwelling-houſe of 
ip — Philip Chandler. | 
dw Ming - 
1714, 'f The owner of the houſe had let the whole of 
of he pre- It in apartments to different perſons ; and did not 
mil," inhabit any part himſelf. Philip Chandler rented 
under the the bottom part of the houſe, viz. a ſhop and a 
tame oof. parlour, and a cellar which run underneath the 
ſhop and parlour, for 1:1. tos. per annum: but 
the owner had taken back the cellar for the pur- 
poſe of keeping wood and lumber in, for which 
he gave Chandler ten ſhillings a year, which he 
deduted from the 121. 10s. The entrance to 
the houſe was through a paſſage, by a door which 
opened into and from the ſtreet. In the paſſage 
another door opened into the parlour; and be- 
vond that a ſtair- caſe led to the upper apartments. 
Ihe thop and parlour were broke open; and it 
was objected, that this was improperly laid to be 
the dwelling-houſe of Philip Chand'cr. 


On the ftirft dav of the enſuing Michaelmas 


(a) Lord Term, Mr. juice Gould ſtated this caſe to e 
Asti ! 4 — 

. 2 * oi the Judyes (a), aud they all agreed that it hs 

dms, be, Properly laid. "They argued, that it could rot 

M- |. be 

ou! 


NU; Jaſtice Wille 2. Nr. ]. Bla Klaue, Mr. J. Nare:, Mr, B. Adams, Mr. 
I.. I'Czzott, Nr, B. Eyre. 


N 


be charged to be the dwelling-houſe of the owner, R 95+ 


Cas 


as he did not inhabit any part of it; and if un- 
der ſuch circumſtances it was not to be conſider- 
ed as the dwelling-houſe of the perſons who rent- 
ed the apartments, houſes in this ſituation, which 
are extremely common in London, would be al- 
together unprotected againſt burglary. But if the 
owner had inhabited any part of the houſe, it 


would have been otherwiſe; for then the renters 


would have been lodgers or inmates, and it muſt 
have been charged to be the dwelling-houſe of the 
owner. See Kelynge, 83, 84. Tracey v. Talbot, 
2 Salk. 532. General GanſePs Caſe, Cowper. 4. 
Turner's Caſe, O. B. February Sefj. 1784. Fan— 
ſhaw's Caſe, and Carrol's Caſe, poſtea (a). 


(a) I have been favoured with the following opinion of IL. C. J. 
Holt upon this ſubject, from the manuſcript notes of the late L. C. 
B. Parker.—If inmates have ſeveral rooms in a houſe, of which 
rooms they keep the keys, and inhabit them ſeverally with their 
families, yet if they enter into the houſe at one outer door with the 
owner, theſe rooms cannot be ſaid to be the 4welling-houfes of the 
inmates, but the indictment ought to be for breaking the houſe of 
the owner. Mr. Tanner, an ancient clerk of the Court, ſaid, that 
the conſtant opinion and practice had been according to the opini- 
on of I. C. J. Kelynge, which opinion was cited by IL. C. F. Holt 
upon this occaſion, at the O. B. October Seſſion, 1701. See theſe 
notes referred to in the caſe of Lec an Ganſel, Cowper' s Rep. 2. 


G 2 Hugh 
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Cain ak Hugh Lennard's Caſe. 


A prifoner: AT the Lent Aſſizes for Taunton in the coun- 
died lor 1 of Somerſet 1772, Hugh Lennard Was 
* indicted on 8 and 9 Will. 3. c. 26. for High 
cuſtody ofa Trealon, in having in his cuſtody and poſſeſſion 
Nat, for One aud made of lead, on which was made and 
men neg 2prefſed the figure, ſtamp, reſemblance, and 


in th- Git ſimilitude of one of the ſides or flats, viz. the 
clauſe of Fa ſhilli 
the AR, it head fide of a ſhilling. 


is tobe con- 
tidered 3 There was another count for having in his cuſ. 


included in g . 
the general tody a mould on which was made or imprefled the 
22 figure, ſtamp, reſemblance, and ſimilitude of the 


„n reverſe fide of a ſhilling. 


The fact of cuſtody being clearly proved, the 
Jury found the priſoner guilty. But Mr. Juſtice 
Black/tone, before whom he was tried, conceiving 
ſome doubts upon the caſe, he reſpited the judg- 
ment till the opinion of the Judges ſhould be 
taken. 


"The ſtatute on which the indictment was fram- 
ed enacts, © That whoever (other than the per- 
« fons employed in the Mint) ſhall make, or 
«© mend, or ailiſt, Wc. any puncheon, counter- 
« punchcon, matrix, ſtamp, die, pattern, or 
&« would, of any materials whatfoever in or upon 
«© which there ſhall be, or be made or impreſſed, 
or which will make ar impreſs the figure, ſtamp, 
<« reſemblance or ſimilitude of both or either of 
de the ſides or flats of any gold or ſilver coin cur- 

* rent 
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cc rent within this kingdom.” The Act then pro- 
ceeds through a variety of other clauſes, and con- 
cludes, © or ſhall have in their houſes, cuſtody, 
or poſſeſſion any ſuch puncheon, counter-pun- 
* cheon, matrix, ſtamp, dye (omitting the word 
& mould) or other tool or inſtrument before mentioned, 
5 ſha!l be adjudged guilty of High Treaſon.“ 


88 


The doubts of the learned Judge aroſe from the 
words pattern or mou/d being omitted in this latter 
clauſe of the Act, it being the particular clauſe 
upon which the indictment was framed. He there- 
fore ſubmitted the following points. 


Firſt, Whether the mould found in the cuſtody 
of the priſoner is comprized under the —— 
words other tool or inſtrument before mentioned, fo 
as to make the unlawtul cuſtody of it High Trea- 
ſon ? 


Secondly, If it be ſo comprized, Whether it 
ſhould not have been laid in the indictment, to be 
a tool or inſtrument mentioned in the ſtatute ? 


On the firſt day of Eaſter Term all the Judges, 
except L. C. J. De Grey, met to conſider this 
caſe; and they were unanimouſly of opinion, 
That this mould was a 70s! or in/trument mentioned 
in the former part of the ſtatute, and therctore 
comprized under theſe general words; and /"cond- 
ly, as a mould 1s exprelly mentioned by name in 
the firſt clauſe of the Act which reſpects the making 
or mending, it need not be averred to be a tool or 
inſtrument ſo mentioned. 


But after this opinion was given, a new doubt 
aroſe upon a different point in this cafe, which 


was ; 
Whether, 
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Rey pn Whether, as the mould which was found in the 
CASE. Priſoner's cuſtody had only the reſemblance of a 
1133 ſhilling inverted, vis. the convex parts of the 
an inſtru- ſhilling being concave in the mould, and vice 
__— verſa, the head or profile being turned the con- 
maze and trary way of the coin, and all the letters of the 
priſe! inſcription reverſed, ſuch a mould was not pro- 
8 perly an inſtrument which would make and impreſs 
lamp cf the reſemblance, ſtamp, &c. rather than an in- 
A ſtrument on which the ſame were made and im- 
preſſed, as laid in this indictment; the ſtatute 
ſecming to diſtinguiſh between ſuch as will make 

and impreſs the ſimilitude, &e. as the matrix, 

dye, and mould; and ſuch on which the ſame is 

made and impreſſed, as a puncheon, counter-pun- 


cheon, or pattern. 


But a great majority of the Judges were of opi- 
nion, That this evidence ſufficiently maintained 
the indictment; becauſe the Zamp of the current 
coin was certainly impreſſed on the mould in or- 
der to form the cavities thereof. They agreed 
however, that the indictment would have been 
more accurate, had it charged that“ he had in 
& his cuitody a mould that would make and im- 
&« preſs the ſimilitude, &c.”” and in this opinion 
ſome who otherw iſe doubted acquieſced. 


The priſoner died in gaol before judgment 
could be pronounced upon him. 


Sharpleſs 
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Sharpleſs and Greatrix's Caſe. cas 46. 


T the Old Bailey, in May Seſſion 1772, A lea 
John Sharpicſs and Samue! Greatrix were Hi of 

convicted before Mr. Juitice Gould, preſent Mr. — ew 

Baron Adams, of ſtealing fix pair of filk ſtock- ots ned 

. throughthe 

ings, the property of Owen Hodſon ; but a doubt medium of 

ariing whether the offence was not rather a fraud fraud. 

than a f-/5ny, the judgment was reſpited, and 

the queſtion referred to the conſideration of the 


Judges upon the following cate. 


Caſe. On the 14th March 1772, Samuel Grea- 
trix, in the character of ſervant to John Sharple/s, 
left a note at the ſhop of Mr. Owen Hudſon, a 
Hoſier in Bridge- ſtreet, Weſtminſter, deſiring 
that he would ſend an aſſortment of ſilk ſtockings 
to his maſter's lodgings, at the Red Lamp in 
Queen- ſquare. The Holier took a variety of ſilk 
ſtockings according to the direction. Greatrix 
opened the door to him, and introduced him in- 
to a parlour, where Sharples was fitting in a 
dreſſing-gown, his hair juſt dreſſed, and rather 
more powder all over his face than there was any 
neceſſity for. Mr. Hu1ſon unfolded his wares, and 
Sharpleſs looked out three pair of coloured and 
three pair of white filk ſtockings, the price of 
which Mr. Hudſon told him was 14s. a pair. 
Sharpleſi then deſired Hudſon to fetch ſome filk 
pieces for breeches, and ſome black filk ſtockings 
with French clocks. Hudſon hung the ſix pair 
of ſtockings which S$harpleſs had looked out on 
the back of a chair, and went home for the other 
goods; but no poſitive agreement had taken place 
| | reſpecting 
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SHARP- reſpecting the ſtockings. During Hudſon's ab- 


Err, ſence Sharplcſs and Greatrix decamped with the 
S fix pair of ſtockings, which were proved to have 
been afterwards pawned by Sharplcſs and one 
Dunbar, an accomplice in ſome other tranſacti- 

ons of the ſame kind, for which the priſoners 


were indicted. 


The Judges were of opinion, That the convic- 
1 Show. 55. tion was right; for the whole of the priſoner's 
conduct manifeſted an original and preconccived 
deſign to obtain a tortious poſſeſſion of the pro- 
perty. Ihe verdict of the Jury imports, "That 
in their belief the evil intention preceded the 
leaving of the goods; but independent of their 
verdict there does not appear a ſuſhcicnt delivery 
to change the poſſeſſion. 


Car 48. Lockett's Cale. 


What ſhall A? the Old Bailey, in June Seſſion 1772, 


fi - : 
bp Charles Lockett was tried before Mr. Baron 


order for Perrott, preſent Mr. Juſtice Alon, for forging an 
e CENve 
ry of goods order for the payment of money: AND ALso for 
within the uttering it, knowing it to be forged, with inten- 
meaningof 


5 Geb. 2. tion to defraud one John Scholes, &c. The order 
c. 2. was in the words and figures following. 


4 Meſſrs. 
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LonDon, February, 14, 1772. 
« Meſſ. Neale, James, Fordyce, and Down, 


% Pay to Mr. William Hopwood, or bearer, ſix- 
* teen pounds ten fhiiiings and fixpence. 
& {.16. 10. 6. c R. VENNIST.“ 


The priſoner went to the ſhop of Mr. Scholes, 
a Colour-man, and bargained for a quantity of 
goods, amounting to 1cl. os. 6d. He defired a 
blll might be made out, and ſaid he would call in 
the afternocn and pay for them. He went away, 
and took a ſmall parcel of Pruſſian blue with 
him. He returned in the afternoon, ſeemingly in 
a great hurry ; ſaid his name was William Thom 
ſon, and that he lived at Ware in Hertfordſhire. — 
He preſented the order to pay for the goods, and 
Mr. Sch.les gave him fix pounds ten ſhillings in 
difference; but on preſenting it for payment, no 
man of the name of N. Venni/t had ever kept caſh 
at the houſe of Neal, James, Fordyce and Down. 


The Jury found the priſoner guilty of uttering 
the order, knowing it to be forged ; but as it ap- 
peared that no man of the name of Venni/ had 
ever kept caſh with theſe bankers, it was doubted 
whether this was an order for the payment of 
money within the meaning ot the 7 Geo. 2. c. 22. 
the principle of the caſe of Mary Mitchel in Mr. 
Juſtice F:ter's Reports being, That the perſon 
who is ſuppoſed to give the order ought to poſſeſs 
ſome intereſt in, or a diſpoſing power over the 
money or goods which is the ſubject matter of it. 


Upon this doubt the caſe was referred to the 
conſideration of the Judges; and they were un- 


animouſly of opinion, That it was an order for 


the payment of money within the meaning of the 
| ſtatute ; 


— 
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ſtatute ; for although no man of the name of Ven- 
niſt had in fact ever kept caſh at Fordyce's banking 
ſhop, yet the nature of the order aſſumes that there 
was caſh there in the name of the drawer, which 
he hath taken upon him to transfer to the perſon 
in whoſe favour the order 1s made (a). 


The priſoner received ſentence of death on the 
laſt day of September Seſſion, 1774; but in the 
December Seſſion following, received a conditi- 
onal pardon. 


(a) To the Man«/cript Note from which T have taken this caſe 
is ſubjoined the following obſervation.—In M. M;/cheP's caſe the 
Junge ſeem to have on Foot: the meaning ot the word“ order” 
as importing @ 2:24 on the part of the perſon who 15 ſuppoſed to 
have made it, and a dt on the part of the p- rſon on whom it is 
wade, Ir follows therefore, that whenever 4 forged order for the 
paymert of money or for the delivery of goods is drawn in ſuch 
terms as to incluce rhe world to believe that it , in commou ho- 
neſty, and the regular courſe of things, be complied aith, it is 
within the mea ning of the At; but where it ſeems to leave com- 
pliance or refuſ1l tional, and applies rather to the avaur than 
the j2/7ice of the perſon to whom it is drawn, it is not within the 
penalty of the ſtatute; for on ſuch an order the party taking it can 
place no reliance : the terms of it import that compliance my be 
refuſed ; and therefore, if it is refuſed, he cannot pretend that he 
Is deceived 7; for « man has no right poſitively to expect perfor- 
mance u hen requiſition is not a gt, and perfo: mance @ duty. in 
this preſent caſe, it is rather a de that a thing ſhould be done, 
than a order to doit. A defire implies that the party ha nor @ 
right, and it is the uſurpation of another's right which the legiſla- 
tuce intended to puniſh and prevent, 


Lad's Caſe. 


T the Summer Aſſizes at Maidſtone for the 
county of Kent in the year 1773, William 
Jad was tried for the murder of Frances Pecd, a 

icmale infant of only nine years of age. 4 
& 


ger niſcyl a mental wound, 
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The circumſtances of this caſe are too ſhockin 
to the feelings of modeſty to detail. The priſo- 
ner had ſeveral times committed a rape upon the 
body of the deceaſed, and from his age, violence, 
and a venereal diſorder, had ſo torn and injured 
her private parts, that a mortification enſued, 
which was the cauſe of her death. 


The Jury found the priſoner guilty ; but as it 
was an entire new caſe, the judgment was reſpit- 
ed, and the legality of the indictment ſubmitted 
to the opinion of the Judges. 


On the firſt day of Eaſter Term following, all 
the Judges, except L. C. J. De Grey, aſſembled 
at Serjeants Inn Hall. They gave no opinion as 
to the general queſtion, Whether an indictment 
for murder could be maintained for this offence ? 
but they unanimouſly agreed, That in the pre- 
ſent caſe the indictment was bad, becauſe it had 
omitted to aver, © thereby giving the ſaid Frances 
C Peed one mortal wound or bruiſe,” Fc. Some of 
the Judges thought that it ought alſo to have ſtat- 
ed that the girl was under ten years of age, as this 
mean of death could not well be thought murder, 
if ſhe were above that age, and voluntarily con- 
ſented to the raviſhment (a). 


(a) See the ſtatute 18 Eliz. e. J. which makes it felony without 
the benefit of clergr, ** carnally to know and abuſe any woman 
child under the age ct ten years 3” in which cate her conſent or 


non conſent is immaterial, Cro. Car. 332. 3 Burr. 1695. 1 Hale, 
631. 4 Bl. Com. 212. 


The 


Lap's 
CASE. 
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C:sr 50. The King verſus Richard W alker. 


332 e HIS was a caſe reſerved by Thomas Nugent, 
convicted Eſq; at the Old Bailey in July Seſſion 1773. 


on the 16 
Gen 2. c. 


31. for f- "The priſoner was indicted on the 16 Geo. 2. 
an cleeps, c. 31. for conveying into the priſon of the Poul- 
if it appear try Compter a certain inſtrument proper to faci- 
evher ty litate the eſcape of priſoners, with intent to aid 
mentor on and aſſiſt the eſcape of Henrictta Lake, widow, 
et che he well knowing the ſaid Henrietta to have been 
commit= lawfully committed to the ſaid priſon, upon ſuſpi- 
tor ffpici. £1072 Of © forging a promiſſory note of one hun- 
on only, © dred pounds, with intent to defraud one Eli- 


% zabeth Whitelock,”” c. 


The Counſel for the priſoner objected to the 
validity of the indictment, becauſe it appeared 
upon the face of it that the warrant of commit- 
ment was upon ſuſpicion, and the Act of Parlia- 
ment had only made the offender guilty in caſes 
where the priſoner “ was committed to or de- 
<* tained in any gaol, for treaſon or fe/ony expreſſed 
« in the warrant of commitment or detainer;“ 
which could not be conſtrued to extend to a com- 
mitment upon /#ſpicion only. 


Upon this objection the caſe was reſerved for 
the opinion of the Judges; and they were unani- 
mous (Lord Chief Juſtice De Grey abſent), That 
the indictment was erroneous ; for being a par- 
liamentary felony, it was neceſſary that the in- 
dictment ſhould ſubſtantially purſue the words 
of the ſtatute. The two kinds of commitments 
are effentially different from each other; for a 
priſoner may be admitted to bail on a commit- 

ment 
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ment on ſuſpicion only, but not on a commit- TY Lu- 


ment for treaſon, or felony clearly and plainly 
expreſſed in the warrant. By the words © trea- 
% ſon or felony expreſſed in the warrant,” the 
legiſlature evidently meant the offence ſhould be 
clearly and plainly expreſſed,” which can ne- 
ver be the caſe when the commitment is on /u/pi- 
cion only (a). 


(a) At the Lent Aſſizes for Maidſtone, 1585, Fohn Gay 
was inticted upon this ſtatute, and it appearing upon producing tie 
warrant in evidence. that it was a commitment on /uſpicion, Mr. 
Juſtice Gould reſerved the caſt tor the conſideration of the Judges, 
who were unanimous that it was not within the Act. M. $.—Ar the 
Old Bailey, in April Seſſion, 1585, Milliam Gibbons was indicted 
for this offence before ares, J. but the warrant being on /uſp:c:- 
on turglary, the priſoner was acquitted, 


* 


Gully's Caſe. 


Patrick Murphy and three others were indict- 
ed before Mr. Serjeant Glyn, Recorder, preſent 
Mr. Juſtice Willes, for a highway robbery, on 
Kenneth Mackenzie, Eſq. Earl of Seaforth. 


The principal witneſs was one W'i/liam Gully, 


dence Mr. Silugſter objected, upon the ground of 
his being a convict under ſentence. of death; to 
prove which he produced the record of his con- 
viction in December Seſſion 1772, and a witneſs 
to identify his perſon. 5 
Ir. 


R's 
Cass. 


Carr cr 


T the Old Bailey, in July Seſſion 1773, A Sig 
MAaNuUaAT, 
promiſing 
a pardon 
to a con- 
vict, wil! 
not reſtore 
him to lus 
compete. 
CV as an 


an accomplice, to the competency of whoſe evi- *viderce, 
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66 Ln 


Mr. Lucas, Counſel for the proſecution, pro- 


duced the KN Gs STN MANUAL, under which the 
priſoner had been diſcharged, on his giving ſecu- 
rity to appear and plead the next general pardon 
that ſhould come out. 


But the Court ſaid the objection was incontro- 
vertible, for nothing leſs than a pardon under the 
great ſeal can reſtore the competency of the wit- 
neſs, and it was impoſſible for the Court judicially 
to take notice of his Majeſty's intention to pardon, 
which is the extent of what the SIN MAanvuaL 
has ſignified. It was determined by the Judges 
in the caſe of the Earl of Warwick, 11 Will. 3. 
5 State Trials, 166. that if a man be convicted of 
felony that is within clergy, and prays his clergy 
and it is allowed, burning in the hand is reſpited, 
and there is a warrant for his pardon, that he can- 

(2) Hauk. not be a witneſs till it has paſſed the great ſeal (a), 
15 Staunf. and he has produced and pleaded it /h pede ſigilli; 
103. for as it is for his benefit, it is preſumed to be in 
70, 313. his cuſtody (Y), and it would be error to grant 
Cro. Car. him the benefit of it until it has been allowed (c); 
705 ro. but letters under the Kinc's SIGN MANUAL can- 


El z. 153 On d . 
4% H' not be pleaded as a pardon (d) 
Rep. 479- . : K 
Folter, 62: The priſoner was accordingly acquitted. 


John 


„ 
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John sterling's Caſe. Can 52. 


T the Old Bailey, in September Seſſion 1773, Forgery 
John Sterling was tried before Mr. Juſtice ma he 


Nares, preſent Mr. Juſtice Aſphurſt, and Mr. Ser- Han — 


jeant Glynn, Recorder, for forging the laſt will g. 


and teſtament of Elizabeth Shuter, ſpinſter, with an inſtru- 
intention to jdefraud the South-Sea Company. ment as 


the one 
forged does 
There were five other counts for uttering and aH 
publiſhing the ſaid will, knowing it to be forged ; , or in 
and charging the priſoner with an intention to de- . 


fraud, 1ſt, Elizabeth Shuter : 2dly,. Daniel Crofts. 


The ſtile of the Company was read from TIIE 
CHARTER, which correſponded with the itile of 
the Company as ſet forth in the indictment. 


The Circumſtances of this caſe as they appear- 
ed upon the evidence were as follow. 


The priſoner John Sterling was a young man 
inhabiting chambers in the Jemple, and £:zabeth 
_ Shuter the ſuppoſed teſtatrix of the will was his 
luundreſs. On the 2oth February 1773. the pri- 
ener applied to che cler k of Mr. Biſhop, a Proc- 
tor in Doctors Commons, in order to prove the 
will of one Mrs. SHuter, deceaſed, uhom he re- 
preſented to have lived at Tooting in Surrey. Ile 

accordingly 
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8 accordingly took the oath before the Surrogate, 

Cast. and the probate of the will was accordingly made 
(-) Ar the Out and delivered to him (a). On the 22d Febru- 
,m-of the ary he took the probate to the South-Sea Houle, 
—_ > and entered it there with the proper clerks; in 
8 conſequence of which on the 25th he went to the 
che Sec proper offices and ſold out 3501. ſtock. 


th- c:i{sz of 


Sd The will was produced, in which Mrs. Shuter 
2n41u:ch- was made to give to her © dear maſter and ve 
ef: 0 .,,». ©* good friend John Sterling, of the Middle Tem- 
C fe,1.St, © ple, ſole executor, 3501, South-Sea annuities, 
Tr. & and all her other eſtate and effects in truſt, to 
„ make ſale of, &c. and out of the money ariſ- 
ing from ſuch ſale, to pay all her juſt debts, 
* &c. then to retain to his own benefit 3ol. for 
* his trouble as executor, and divide the reſidue 
** amonglt her relations,” who were ſpecified ; 
and it purported to be ſigned and delivered by 


her, in the preſence of two witneſſes. 


Elizabeth Shuter was herſelf produced to prove 
that the ſignature to the will was not her hand- 
writing, and the Jury found the priſoner guilty ; 
but the judgment was reſpited upon a doubt, Whe- 
ther, as the ſuppoſed teſtatrix was living, the 
N was legally convicted of having forged her 
laſt will and teſtament, there being no ſuch in- 
Dae as a laſt will and teſtament in contem- 
plation of law until after tac death of the perſon 
making it. 


2 Nut upon the authority of the caſe of Anne Lec- 
James34- eit, in Mr. Juſtice Fi/ter's Reports, THE JUDGES 
* e were unanimou?y of opinion, That an inſtrument 
g. pit, may be the ſubject of torgery, although in fact it 


ſhould 


CASES IN CROWN LAW. 10 


ſhould appear impoſſible for ſuch an inſtrument as 57**- 
the inſtrument forged to exiſt, provided the inſtru- N 
ment purports on the face of it to be good and 
valid, as to the purpoſes for which it was intended 


to be made. 


The priſoner received ſentence of death. 


Conrad Sheppard's Cale. Carr 53. 


T the Old Bailey, in October Seſſion 177 3, If a Sheriff 
Conrad Sheppard was tried before Mr. Ser- Jn he 


. R Jury to try 
jeant Glynn, Recorder, for ſtealing two pounds an indie- 
ment in 


and a half of hard ſoap, value fifteen-pence, the „hich he! 
property of William Plomer, Gabriel Heath, and profecuwor, 


| | the objec- 

Philip Allen. | ton mou 
be made by 
The priſoner was a weekly ſervant of the pro- 8 


ſecutors; and the fact being clearly proved, the ani] canner 
Jury found him guilty of ſtealing to the value of 8 E pF 
ten- pence. When he was called up to receive judgment, 
ſentence, his Counſel objected, in arreſt of judg- 
ment, that Mr. Plomer, one of the proſecutors, 
was ſheriff, and had returned the Jury who tried 
the priſoner ; whereas ir ſhould in this caſe have 
been returned by the Coroner, and not by the 
Sheriff, To ſupport this objection he cited 2 


Hawk. P. C. ch. 9. ſ. 45. 


Upon this objection the judgment was reſpited, 
and the caſe referred to the conſideration of THE 
TWELVE JUDGES, 

| H In 
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Supr- In a few Seſſions afterwards their opinion was 


Cas. delivered, That the objection came too late in ar- 
reſt of judgment; and that it ſhould have been 
taken by the priſoner by way of challenge to the 


Jurors, 

Cat 54, Thomas Jones's Caſe. 
A priſoner T the Old Bailey, in December Seſſion 1773, 
1 Thomas Jones was indicted upon the 12 
nativitate, Ann. c. 7. for ſtealing five guineas, the property 
raigned for of Jubn Goldwell, in his dwelling- houſe. 
a capital : 
— *: Oy being put to the bar to be arraigned, he 

ence can appeared to be deaf and dumb. The Court di- 

convey- 


ed to hie rected the Sheriff to impannel a Jury ; and a Ju- 
by figns or ry being immediately returned, they were charged 
Tm oh try, whether the priſoner ſtood mute through 


See poſt. obſtinacy, or by the viſitation of God. After 


Eliz. Steel. hearing evidence, they brought in their verdict, 
TY ao. That he ſtood mute by the viſitation of God.” 
1786, where But it appearing that he had for ſome time paſt 


ö _ been in the habit of communicating his ideas with 
jon was ad- a perſon of the name of Fanny Lazarus, ſhe was 
MA accordingly ſworn, and examined upon her oath, 
wence. as to the fact of her being able to make the priſo- 
. ner underſtand what others ſaid; and it appearing 
28. % that he was capable of receiving intelligence from 
Botes. 


her, by means of ſigns, he was arraigned, put 
upon his trial, convicted of the ſimple larceny, 
and received ſentence to be tranſported. 


The 
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The King again! I ilkes. Caicr 55. 


T the Aſſizes holden at Warwick on the 3d In aba: 
March 1774, William Wilkes was convicted ige f 
on the ſtatutes of 3 Will. and Mary, c. 9. ſ. 4. Holen 
and 5 Ann. c. 31. f 5. before Mr. Serjeant Sayer, 3 
of a miſdemeanour, in knowingly receiving goods for the mit- 
which had been ſtolen from one Richard Inneli. 8 
But the judgment was reſpited, and the queſtion, the princi- 
Whether the indictment was maintainable ? was E 
ſubmitted to the conſideration of all the Judges to juflice. 
(abſenté L. C. J. De Grey) at Serjeants Inn Hall, 
on the firſt day of the enſuing Trinity Term, 


upon the following 
E A 8 = 


The ſtatute of 5 Ann. c. 31. f. 6. after making 
it felony to buy and receive ſtolen goods, pro- 
vides, © that if any principal felon cannot be 
taken ſo as to be proſecuted and convicted, it 
«* ſhall and may be lawful to proſecute and pu- 
„ niſh every perſon buying or receiving any goods 
e {tolen by ſuch principal felon, knowing the 
* ſame to be ſtolen, as for a miſdemeanour, al- 
though the principal felon be not before con- 
victed of the ſaid felony.” 


* 


It appeared in evidence, that the proſecutor 
Richard Innell was in company with a perſon in 
London on the third and fourth days of the month 
of November preceding, who confeſſed himſelf 
to be the principal felon ; and that Richard Innell 
had then an opportunity, on each of thoſe days, 
of taking the ſaid perſon into cuſtody, but that 


H 2 he 


— —_— 
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W1kEr5* he had voluntarily neglected ſo to do: that no 
opportunity had ſince that time occurred of ap- 
prehending the principal felon ; and that he was 

not taken at the time of finding the indictment. 


The Judges were divided in their opinions 
Foſter, 54, upon this cale. Many of them thought, that as 


. and 375 the principal felon was known, and might have 


2 Hawk. 3 : 
c. 29. been taken, the conviction was unproper, becauſe 


the ſtatute allows an indictment for the miſde- 
meanour only, if the principal felon cannot be 
& taken.” But the majority of the Juvcrs held, 
That as it did not appear from the ſinding of the 
Jury, that the principal felon could have been 
taken, /o as to be proſecuted and convicted, the ver- 
dict was right (a). | 


The defendant was ſentenced to pay a fine of 
zool. and ſuffer one year's impriſonment. | 


(4) But now by 22 Geo. 3. c. 58. receivers of any ſtolen 

and chattels (except lead, iron, braſs, copper, bell- metal, and 
ſolder, the receiving of which is provided for by the 29 Geo, 2. c. 
30.) may be pioſecuted for the m7/demearciur, although the prin- 
cipal felon be not before convicted, or whether he is amenable to 
Juſtice or not. And upon this Act it hath been determined that the 
unconvicted principal is an admiſſible witneſs againſt the receiver. 
Haſlam's Caſe, polt. 


Richard 
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Richard Cooke's Caſe. Cart 56, 


T the Lent Aſſizes for the county of War- — 2 
wick, in March 1774, Richard Cooke was —＋ 4 

tried before Mr. Serjeant Sayer on the 14 Geo. cow cannot 
2. c. 6. and 15 Geo. 2.c. 34. for ſtealing a Cow, ed by eri 


value 51. the property of Edmund Chambers. dence of 


_— a 
, „ heifer. 
The larceny was very clearly proved ; but it 


appeared upon the evidence, That the animal ſto- 
len was a female beaſt of the ox kind, only two 
years and a half old, that had never had a calf; 
and that a female beaſt of the ox kind, how old 


ſoever it may be, is always called an Hzrzs, 
until it has had a calf. 


Upon theſe facts being found, it was ſubmitted 
by the priſoner's Counſel, that the evidence did 
not ſupport the charge in the indictment; and 
therefore the Court ought to direct the Jury to 
acquit the priſoner. But as the diſcharge of the 
Grand Jury precluded the poſſibility of preferring 
a better indictment at the then aſſize, the learned 
Serjeant left the caſe generally with the Jury ; 
and they found the priſoner guilty, ſubject to the 
opinion of the twelve Judges upon the queſtion 
ſubmitted by the priſoner's Counſel. 


The judgment was accordingly reſpited, and 
the queltion referred. And all the Judges (ahnt 
De Grey, C. J.) were of opinion, That as the ſta- 
tutes upon which. the indictment was founded, 
have mcntioned both heifer and cow, in delcrib- 
ing the ſeveral animals they were deſigned to os 

tect, 
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Cooksk's 


Cas tect, the one mult have been uſed in contradiſtinc- 


tion to the er,; and therefore that the evidence 
did not ſupport the indictment. 


Case 39. Skutt's Cafe. 


Ts ſecrets T the Old Bailey, July Seſſion 1774, Timo- 
a letter, thy Skutt was tried before Mr. Juſtice 
money. . Nares, preſent Mr. ſuſtice Willes, and Mr. Ser- 
not an of- jeant Glynn, Recorder, on 5 Geo. 3. c. 25. and 
E eo. 3. c. 50. for that being a perſon employed 
rures con- in the General Polt-Office, he did ſteal and take 
fervant ef away a certain letter, directed to the Widow 
the Poſt- Ball, at Longbridge in Wiltſhire, and another 

„letter, directed to Mrs. Izd, at Harwarders in 


Flintſhire. 


The prifoner was, at the time the fact was 
committed, a ſorter of letters in the Poſt-Oſſice, 
and being ſuſpected, he was ſearched, and the 
two letters mentioned in the indictment found 
upon him. They were traced to have come into 
his poſſeſſion as a ſorter of letters; but neither of 
them contained any ſecurity relating to the pay- 
ment of money. It was proved however, by the 
writer of them, that when they were ſealed up, 
and put into the receiving-houſe, each of them 
contained a five-and-three-pence in gold coin; 
and the letters were traced through the hands of 
the different offices till they came to the poſſeſhon 
of the priſoner, = 


(4) See the 


words of The priſoner's Counſel ſubmitted to the Court, 
the AN5 that this caſe was not within the Ads (a) on 
S:1"-caſe Which the indictment is founded. 


"Ee, p. 79. The 
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The Court were of the ſame opinion, and the 
priſoner was accordingly acquitted on this indict- ; 
ment ; but he was detained, indicted, tried, and 
convicted of the ſimple grand larceny at common 
law, in ſtealing the five-and-three-pence ; and was 
tranſported. 


The King again/l Parry and Roberts. Car 58. 


HE priſoners were indicted at the Salop A felony 
Summer Aſſizes 1774, in ſeparate indict- in Angle 
ments, upon the ſtat. 26 Geo. 2. c. 19. for felo- ſea may be 
niouſly plundering and ſtealing divers goods, part _— = 
of the cargo of the Charming Jenny, which was Sa'op, e 


the next 


wrecked on the coaſt of Angleſea. adivinirg 
Engliſh 

The priſoners were found guilty, upon very clear Wals. 

evidence; but it was moved in arreſt of judg- 

ment, that the offence having been committed in 

the Iſle of Angle/ea, the priſoners could not be 

tried in the county of Salop, becauſe the 26 Geo. 

2. c. 19. which takes away clergy from this of- 

fence, ſays, 'That where the offence is committed 

in Wales, the proſecution may be carried on in 

the next adjoining Engliſh county; and Cheſhire, 

and not Salop, is the next adjoining Engliſh county 

to Angle/ea. | 


It was alſo obſerved by the priſoners Counſel, 
that there is a difference in the penning of 26 Hen. 
8. c. 6. ſ. 6. which gives the general juriſdiction 
to the Engliſh Judges to try offences committed 

in 
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Panny& in Wales, and that of 26 Geo. 2. c. 19. ſ. 8. the 

* former of which ſays, that the Juſtices of Gaol 

| Delivery, ©. in the ſhire or ſhircs of England 
& where the King's writ runneth,” next adjoining 
to the Lordſhip or other place in Wales where the 
offence was committed, ſhall have full power and 
authority, c. But the 26 Geo. 2. fays, the pro- 
ſecution may be carried on in the next adjoining 
Engliſh county, without adding © where the King's 
« writ runneth.” 


To prepare for this objection, the priſoners 
Counſel had called two witneſſes to prove Cheſhire 
the next adjoining county to Angleſea; but two 
witnefles were alſo called on the other fide, who 
controverted this fact. To give the priſoners, 
however, the benefit of this objection, if there 
was any weight in it in point of law, the fact was 


taken for granted, and the judgment was reſpited 
till the next aſſizes. 


It was accordingly ſubmitted to the Jupces, 
Whether the 26 Hen. 8. does not extend to all 
felonies, though created or made more penal by 
any ſubſequent ſtatutes? If not, Whether the ſta- 


tute 26 Geo. 2. ſhall not be taken to mean the 
ſame as 26 Hen. 8. ? 


The Jupcts were all of opinion, That the con- 
Viae Al. viction was proper, as Che/ter is not, properly 
thoe'scaſe, ſpeaking, an Engliſh county, and the king's writ 
8Mod 155. does not run there. Beſides, the words in 26 Geo. 
. 3? 2. in the next Engliſh county,” being only a 
26, deſcription of the law as it then ſtood, it mult be 


conſtrued according to 26 Hen. 8. and the con- 
ſtant 
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ſtant practice has been to conſider Salep as the H 


next Engliſh county. Cast. 


— 


Morris's Caſe. Caen 59. 


ROBERT EDWARDS was tried before Mr. If an in- 

Juſtice A/bhur/?, at the Old Bailey, in Sep- e 

tember Seſſion 1774, for robbing Thomas Morgan good, tau- 

on the highway of a gold watch, chain, and ſeals ; et 

and the ſame indictment charged, © That Francis be rejected 

& Morris, the goods and chattels above-mention- — 

ce ed, ſo as aforeſaid feloniouſly ſtolen, taken, 

“ and carried away, feloniouſly did receive and 

© have; he the ſaid Thomas Morris, then and 

«© there, well knowing the ſaid goods and chattels 

& laſt mentioned to have been feloniouſly ſtolen, 

taken, and carried away,” 


The priſoners were found guilty ; but it was 
moved in arreſt of judgment, that the inditmenr 
having alledged that Francis Morris had received 
the property, and that Thomas Morris knew it to 
have been ſtolen, the conviction could not be 
ſupported as againſt the acceſſary, for that the 
fact of receiving, and the knowledge of the pre- 
vious felony, muſt reſide in the ſame perſon ; 
whereas the indictment charged them in two 
different perſons, one of the name of Francis, 
and the other of the name of Thomas. 


The point was reſerved for the opinion of 1E 
TWELVE JUDGEs, upon the following queltion, 
Whether the words“ the jaid Thomas Morris“ 


could 
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Nn!“ could be rejected as ſurpluſage ? and they were 
unanimous, That as the indictment would be 
ſenſible and good without theſe words, they might 
be ſtruck out as ſuperabundant and unneceſſary. 


Cast 60, Powell's Caſe. 


An infant THIS was an indictment for a rape, tried 
cannot. un- before Mr. Juſtice Gould at the Aſſize for 
cer "7 York, in the year 1775. The proſecutrix was an 
ſtances, be infant between ſix and ſeven years of age; and 
— upon the preſumption of law, that a child under 
dence ex- the age of ſeven years is incapable of underſtand- 
dalh. ing the nature of an oath, and is therefore incom- 
petent to take it, ſhe was admitted to give her 
evidence againſt the priſoner without being ſworn, 
and the pri:oner was convicted upon her teſtimo- 
ny. But the learned Judge oa, that by 
the laws of England every priſoner mult be con- 
victed upon legal evidence, and that, eſpecially 
in criminal caſes, no evidence can be legal unleſs 
it is given upon oath, he referred the caſe for the 
opinion of the Judges. The queſtion was under 
conſideration, and the priſoner was pardoned, but 


no expreſs opinion was given on the point (a). 


(a) Lond HALF, vol. 1. pace 634. ſays, That if an infant ap- 
pear unfit to be ſworn, the Court wwght tv hear her e 
without oath ; but he admirs chat ſuch evidence i« not of itſelf ſuf- 
ficient teſtimony to convict, becauſe it is no? upon oath. In the ar- 

ume in Omichund v. Barker, Mich. Term 1544, it was ſaid 
by L. C. F. Ie, it was determined at the 01d Bailey, upon ma- 
ture conſideration, that a child ſhould rot he admitted as a wit - 
neſs without oath; and L. C. B Park-r Vikewile id, it was fo 
ruled at Kingſton Aſſizes before Lord Raymond, where, upon an 
indictment fur a rape, he refuſed the evidence of a child witkour 
oath. 1 Atkins, 21. See the caſe of the King v. Steward, 1 Strange, 
701. and the King v. DBraſier, poſt. a 


Baker's 
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Baker's Caſe. 


T the Summer Aſſize for the county of So- 
m-r:et, in the year 1775, Richard Baker was 
tried beſore Mr. Baron Burlard for the wilful mur- 
der of Peter Maggs. The Jury found the priſoner 
gui] but a queition of law having ariten upon the 
evidence, the learned Judge reſpited the judgment, | 
and reſerved the caſe for the conſideration of THe 
TWELVE JUDGES, upon the following circum- 
ſtances. 


Ber, the priſoner, was indebted to one Strin- 
ger in a ſmall ſum of money for fees and diſburſe- 
ments due to him as Clerk of the County Court ; 
to which office S/ ringer had been regularly ap- 
pointed by the Sheriff. The priſoner having 
been ſummoned for this debt, and neglecting 10 
attend, S!rinzer, purſuant to the in variable prac- 
tice of his office, made out and ſigned, as County 
Clerk, an attachment, which 1s the next proceſs 
to a ſummons, againit the priſoner; by which 
the Sheriff commanded Peter Maggs, the deceat- 
ed, and others, on the part of the King, to at- 
tach the priſoner by his battle, goods and chat- 
tels, to appear at the next County Court, to an- 
ſwer Stringer in a plea of treſpaſs on the caſe. 
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An attach. 
ment i{Tu« 
ed an 
ſianed by 
the County 
Clerk, iu 
his oun 
cauſe, 18 
legal 0 
ceſs ; 5 ih 1 
if the oflj- 
cer be re- 
fiiied and 
killed in 
the exe cu- 
tin cf it, 
ſuch homi= 
cide wilibe 
MuR- 
DER, 


This attachment, thus made out, and ſigned 


by Stringer, the County Clerk, as olcintif | in his 
own cauſe, was delivered by him to Maess, an 
officer of the Court, in order to be executed upon 


the priſoner Baker ; and it was proved that the 


County 
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Baxen's County Clerk is the only officer who makes out 


Cassg. 


the proceſs of the County Court. 


On the morning the attachment was made out, 
one of the officers named in it called at the pri- 
ſoner's houſe, and aſked him why he did not ſet- 
tle with Stringer; to which the priſoner replied, 
That Stringer might be damned. The officer then 
told him there was an attachment againſt him in 
the hands of Maggs, and that he, as an oflicer 
ſpecially named in it, would call on his return 
with Maggs and attach him. The priſoner aſked, 
what he would attach. The officer replied, 
& The clock.” The priſoner anſwered, ** Tou 
"= may call and be damned ; for I'll be ready for 
& you.” About four o'clock Mags and the 
other officer went to the priſoner's houſe. Maggs 
alighted from his horſe, in order to go into the 
houſe to execute the attachment. The front-door 
of the ſhop was divided into two parts; a hatch 
below, and an upper part which was open. 
Maggs put his arm over the hatch to open it; 
upon which a woman in the ſhop, who commonly 
paſſed for the priſoner's wife, but in fact was not 
o, ſeized Maggs by the collar of his coat, and 
endeavoured to prevent his getting into the ſhop, 
Maggs however puthed forward, and got beyond 
the "Joor-way. 'The priſoner, who was in the 
ſhop, immediately called to the woman, Damn 
* you, Bland, ſtand away.” Maggs anſwered, 
6 "Tut attachment i is not againſt you ; it is againſt 
* your gecds. The prifoner replied, If you 
attempt to come one inch further, I'll ſhoot 
«© you.” Maggs made an eſſort to go forward, 
and the priſoner, who was ſtanding at the diſ- 
tanc! of about nine fcet, immediately cocked 


his 
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his gun at the deceaſed. The deceaſed turned B 
round, and endeavoured to releaſe himſelf from 
the woman, who was ſtill holding him. He 

gave her a violent puſh, in order to get away. 

At that inſtant the priſoner diſcharged his gun, 

and wounded the deceaſed in the left hip. The 
woman ſlapped the door to and locked it. The 
deceaſed exclaimed he was a dead man; and af 

ter walking a few ſteps acroſs the ſtreet dropped 
down. Ihe priſoner then looked out of his ſhop, 

and ſaid, * Damn him, I told him I would do for 

« him ;” and on being aſked by a by-ſtander 

how he came to ſhoot the man? he replied, © I 

* would do it again upon the ſame provocation.“ 
Maggs languiſhed two days, and then died. 


The priſoner's Counſel contended, That the 
proceſs being made by S!'ringer, the County 
Clerk, in his own cauſe, was illegal and void; 
and therefqre the killing of Maggs, while he was 
forcibly attempting to enter the priſoner's houſe 
to execute ſuch illegal proceſs, could not amount 
to more than Manſlaughter. 


On the firſt day of Michaelmas Term 1775, the nie. 
Judges aſſembled at Serjeants Inn Hall to conſider 463. 


this caſe; and they were unammouſly of opinion, pr 

That the attachment was legal. "The ſuitors are P 
the Judges of the County Court, and the direCti- 35, ws. 
on of the attachment is in fact the Sherift *'s com- 3%, 66 
mand on the part of the King. In the iſſuing of ere 


it the County Clerk ated merely in a miniſterial 2% 4 


capacity; and as the death has been occaſioned 42. 
by unlawfully reſiſting the execution of lawful ©0*V; 3. 
proceſs, the priſoner has been properly found guil- C. 19,132. 


ty of the crime of murder, 


The 
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Cas 62. The King aga-ια⁰] George Williams. 


ra- mall HIS was a caſe reſerved from the Summer 
be conſi- Aſſize ſor the county of 5outhampton 1775, 
dered as an 


orde- for for the opinion of the TWELve JUupGts. The in- 
the delire dictment was for forgery ; and the queſtion was, 
ry of goods x / 

within the Whether the following order was an order for the 


- G-0.2. delivery of goods within the meaning of the ſta- 
C. 22, |) 
tute of 7 Geo. 2. c. 22. 


Sin, Monday, 3d July, 1775. 


e Pleaſe to let the bearer, Captain George Wil- 
& liams, have twelve barrels of tar; and in fo do- 
ing, you will oblige 


* Tour ſervant to command, 


*© To Mr. Guildmare, ©& WiLLlam RoBinsoN.” 
% GosPoRT.” 


Mr. Robinſon, whoſe name was forged, was a 
cuſtomer to Meſſrs. Lys Sketley and Guildmare, 
Merchants in Goſport ; but it did not appear that 
he was the owner of, or had any ſpecial intereſt 
whatever in, the twelve barrels of tar which the or. 
der was calculated to procure. 


The Judges were unanimouſly of opinion, That 

this was not an order for the delivery of goods 

1 within the meaning of the ſtatute. Ihe caſe of 
19 Mary Mitchel (a), in Mr. Juſtice Fo/ter's Re- 
ports, hey faid, had been decided upon ſerious 
argument 
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argument by a great majority of the Jupcrs, Be“ 
and therefore the principles there laid down 

could not now be departed from; but moſt of 

them were of opinion, 'I hat had the preſent caſe 

been res integra, they ſhould have thought it 

within the ſtatute, for the wording of the order (a) See 
was not by any means ſo ſtrong as that in the 72-5 


caſe of Mary Mitchell (a). June Left 


1772, ante. 


Margaret Caroline Rudd's Caſe. 


Careg 63. 
[ 


ARLY in the month of March 1775, it Anaccom- 


was diſcovered that three bonds had been (wing e 


forged in the name of William Adair, Eſq; of admirted 
Pall-Mall. The firſt, dated in October 1774, vil IEG 


iſtrate am 
conditioned for the payment of 33ool. A ſe- evidence 


cond, dated in December 1774, conditioned for Bang 


the payment of 5300l. And a third, dated in notthereby 


January 1775, conditioned for the payment of fem pe. 


75col. Suſpicion fell upon a Mr. Robert Perreau ſecution; 


of Golden-Square, upon his brother Mr. Danicl — — 2 
Perreau of Harley- Street, and upon a Mrs. Rudd, bis mak ng 


a ful 
who lived with Daniel Perreau. On the 15t dels 1 


and 17th of March Mrs. Rudd made information wed jaime 


before Sir John Fielding and two other Juſtices med 
of the Peace, by which ſhe confeſſed that ſhe had and his 
ſigned the bond of 7 500l. but that ſhe had done 3 


it under very particular ſolicitations from Robert her the 
ing 8 


Perreau ; and that he and Daniel Perreau, hold- Ren win 


ing a pen-knife to her throat, had violently admit him 
: . ſ by to bail, mat 
threatened her life in caſe ſhe refuſed, and by he mayap- 
that ply for a 
Q pardon .* 
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P.vyr's that means forced her to comply. The Magiſ- 


Cacsr 


trates conceiving this to be a confeſſion of her 
own guilt, admitted her in the character of an 
accomplice, ,as a general witneſs for the Crown 
as to all the forgeries; telling her that if ſhe 
would fpeak the truth, and the whole truth, not 
only in reſpect of the bond in queſtion, but of all 
other forgerics, that then ſhe ſhould be ſafe : but 
ſhe denied having any knowledge of or concern 
in any of the other bonds. On the iſt of June, 
1775, Robert Perreau was convicted at the Old 
Bailey, for uttering the bond of 7500l. knowing 
it to be forged, with intention to defraud Meſſrs. 
Drummonds, the Bankers. On the enſuing day, 


Daniel Perreau was convicted of knowingly utter- 


ing the bond of 33o0ol. with intention to defraud 


Dr. Brooke. It appeared upon Robert Perreau's 


trial, from the evidence of Mr. Drummond, that 
Mrs. Rudd had confeſſed to him that ſhe was guilty 
of forging the bond of 7500l. and that Robert 
Perreau was innocent. Upon this information 
the Juſtices of Gaol Delivery iſſued a warrant 
againſt her, by virtue of which ſhe was commit- 
ted to Newgate, to anſwer all ſuch matters and 
things as ſhould be objected againſt her touching 
the ſaid felony and forgery. On the 7th of June a 
detainer was lodged againſt her on the oath of 
Sir Thomas Frankland, for forging the bond of 
5300ol. and on the 3d of July another detainer 
was lodged againſt her on the oath of Robert 
Perreau's wife, for having forged the bond of 
7<col. Under theſe circumſtances ſhe obtain- 
ed a Habeas Corpus to the Court of King's Bench, 
with a view to be admitted to bail, and the above 
commitments were accordingly returned to the 
Court. : 


2 Mr. 
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Mr. Wallace, Mr. Lucas, and Mr. Howarth 8 s 
ſhewed cauſe againſt admitting her to bail; and oo 
they contended, Fir/?, That Juſtices of the Peace Trinity 
have no power to admit an accomplice in forgery as ' —_ 
a witneſs for the Crown ; forgery not being one 
of the offences mentioned in the Catutes of 10 and 
11 Will, 3. c. 23. or 5 Ann. c. 31. Secondly, 

That ſuppoſing forgery were an - offence within 
thoſe ſtatutes, yet the confeſſion of the defendant 
had gone no further than the bond of 7 500l. and 
was ſilent as to the other two; and as ſhe had not 
complied with the condition which the ſtatute im- 
poſes, of making a full diſcloſure and diſcovery 
of all ſhe knew, the was not intitled to any favour 
or protection in reſpect of the other two bonds. 


Mr. Davenport, for the defendant, contended, 
that as ſhe had been admitted an evidence for the 
Crown by the Juſtices of Peace, and had, under 
the faith and confidence of that admiſſion, made 
a dliſcloſure of the facts ſhe was acquainted with, 
it would be a breach of public faith to deprive 
her of the benefits ſhe was thereby led to expect. 
He alſo urged the circumſtances of the defen- 
dant's health being ſuch as might in all probabi- 
lity be endangered by the confinement, if ſhe was 
remanded. . 


Lord Mansfield. It appears by the return to 
this writ, that the priſoner is detained in cuſtody 
by two orders of the Court of Seſſions and Gaol 
Delivery at the Old Bailey, for the forgery of 
two ſeveral bonds. It appears alſo, that ſhe is 
further detained by a warrant from a Juſtice of 
Peace for uttering one 7 theſe bonds knowing it. 
to 
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to be forged : therefore, though this Court has 
undoubtedly a diſcretionary power to bail in all 
caſes whatſoever, yet as the Seſſions are ſo near, 
and the offence committed by the priſoner is of 
ſuch a magnitude as that of repeated forgery, 
there is no colour for the preſent application upon 
the ground of that general diſcretion. As to the 
next allegation, that her ſtate of health is ſuch 
as to be endangered by the confinement, it is 
not of itſelf a ſufficient circumſtance, in ſuch a 


caſe, to induce the Court to interpole in her be- 
half, 


A third ground which has been urged in ſup- 
port of the preſent application, is this : That the 
priſoner has been drawn in by promiſes and aſ- 
ſurances to anſwer to an examination, and to 
ſwear to it on oath, which ſhe would not have 
done, but from a confidence that thoſe promiſes 
and aſſurances would have been kept and per- 
formed. 


The inſtance has frequently happened, of per- 
ions having made conteſſions under threats or 
promiſes : the conſequence as trequently has been, 
that ſuch examinations and confeſſions have not 
been made ule of againſt them on their trial. 
But it has been urged, that the priſoner in this 
caſe is an accomplice who has been admitted to give 
evidence ; that ſhe has already given evidence, 
and is further ready to give evidence, to convict 
her partners in the buſineſs ; and therefore, that 
the is entitled by law to the King's pardon, and 
to a pardon which would operate in bar of her 
own crime. If ſhe had ſuch a right, we ſhould 
be bound cx drbito uſliliæ to bail her. If ſhe had 

not 
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not ſuch legal right, but yet came under circum- bo” Sri dy 


ſtances ſufficient to warrant the Court in ſaying 
that ſhe had a title of recommendation to the 
King for a pardon, we ſhould bail her for the 
purpoſe of giving her an opportunity of applying 
tor ſuch pardon. 


There are thrce ways in law and practice which 
give accomplices a right to a pardon ; and there 
is one mode, which entitles them to a recommen- 
dation to the King's mercy. 


The three legal way are, ict, in the caſe of 
approvement, which {till remains a part of the 
common law, though, by long diſcontinuance, 
the practice of admitting perſons to be approvers 
is now grown into diſuſe : ſecondly, the caſe of 
perſons who come within the ſtatutes 10 and 11 
of Will. 3. c. 23. ſ. 5. and 5 Ann. c. 31. ſ. 4. and 
thirdly, the caſe of perſons to whom the King 
has, by ſpecial proclamation in the Gazette or 
otherwiſe, promiſed his pardon, 


Approvers have a right to a *pardon, perſons 
within the ſtatutes of William and Anne have a 
right to a pardon, and the other claſs of offen- 
ders who come in under the royal faith and pro- 
miſe have a right to a pardon ; and in all theſe 
caſes the Court will bail them, in order to give 
them an opportunity of applying for a pardon. 


There is beſide a practice which indeed does 
not give a legal right ; and that is, where accom- 
plices having made a full and fair confeſſion of 
the whole truth, are in conſequence thereof ad- 

I 2 mitted 


ASE. 
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wy » Fe mitted evidence for the Crown, and that evidence 


is afterwards made uſe of to convict the other of- 
fenders. If in that caſe they act fairly and open- 
ly, and diſcover the whole truth, though they 
are not entitled of right to a pardon, yet the uſage, 
the lenity, and the practice of the Court is, to 
ſtop the proſecution againſt them, and they have 
an equitable title to a recommendation tor the 
King's mercy. 


The ſtatutes of William and Anne are to be 
laid out of this caſe : firſt, becauſe they are con- 
fined to the diſcovery of particular offences only, 
of which forgery is not one: ſecondly, becauſe 
they relate only to perſons who are at large; 
beſide which, to entitle themſelves to a pardon, 
they muſt actually canvict two offenders at leaſt ; 
for if their confeſſion be ſuch on their trial as the 
Jury gives no credit to, they are liable to proſe- 
cution. Theſe ſtatutes are therefore quite foreign 
to the preſent caſe, as are likewiſe all promiſes 
of pardon from the Crown by proclamation. 


There remains, therefore, only the equitable 
practice which gives a title to recotamendation 
to the mercy of the Crown. 


The law of approvement (in analogy to which 
this other practice has been adopted, and ſo mo- 
delled as to be received with more latitude) is ſtill 
in force, and is very material. | 


A perſon deſiring to be an approver, muſt be 
one indicted of the offence, and in cuſtody on that 
indictment: He muſt contefs himiclf guilty of 
the 
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the offence, and dere to accuſe his accomplices: 
He muſt likewiſe upon cath diſcover, not only 
the particular offenca tor which he is indicted, 

but all treaſont and feln, which he Enos of ; 
and after all this, 1c is in the diſcretici; of the 
Court, whether they will aſſign him a Coroner, 
and admit him to be an approver or not: for if, 
on his confeſſion, it appears that he is a principal 
and tempted the others, the Court may refuſe 
and reject him as an approver. When he is ad- 
mitted as ſuch, it muſt appear that what he has 
diſcovered is true; and that he has diſcovered 
the whole truth. For this purpole, the Coroner 
puts his appeal into form ; and when the priſoner 
returns into court, he muſt repeat his appeal, 
without any help from the Court, or from an 

by-ſtander. And the law is ſo nice, that if he 
vary in a fingle circumſtance, the whole falis to 
the ground, and he is condemned to be hang- 
ed : if he fail in the colour of a horſe, or in cir- 
cumſtances of time, ſo rigorous is the law, that 
he is condemned to be hanged; much more, if 
he fail in eſſentials. The ſame conſequences fol- 
low if he does not diſcover the ce truth : and 
in all theſe caſes the approver is convicted on his 
own confeſſion. See this doctrine more at large 
in Hales Pleas Crown, vol. 2. page 226 to 236. 
Staunf. Pl. Crown, lib. 2. c. 52. to c. 58. 3 Inſt. 
129.—A further rigorous circumſtance is, that 
it is neceſſary to the approver's own ſafety, that 
the Jury ſhould believe him ; tor it the partners 
in his crime are not convicted, the approver him- 
ſelf is executed. 


Great inconvenience aroſe out of this practice 
of approvement.—No doubt, if it was not abſo- 
lutely 
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Kobe Jutely neceſſary for the execution of the law 
ASE 

againſt notorious offenders that accomplices ſhould 
be received as witneſſes, the practice is liable to 
many objections. And though, under this prac- 
tice, they are clearly competent witneſles, their 
ſingle teſtimony alone is ſeldom of fufhcient 
weight with a Jury to convict the offender; it 
being ſo ſtrong a temptation to a man to commit 
perjury, it by acculing another he can eſcape 
himſelt. 


Let us fee what has come in the room of this 
practice of approvement: A kind of hype, that 
accomplices who bchave fairly and diſcloſe the 
whole truth, and bring others to juſtice, ſhould 
themielves eſcape puniſhment, and be pardoned. 
This is the nature of a recommendation to mercy. 
But no authority is given to a Juſtice of the Peace 
to pardon an offender, and to tell him he ſhall 
be a witneſs againit others. The accomplice is 
not aſſured of his pardon; but gives his evidence 
in virculis, in cuſtody : and it depends on the 
title he has from his behaviour, whether he ſhall 
be pardoned or executed, A Juſtice has no au- 
thority to ſelect whom he pleaſes to pardon or 
proſecute, and the proſecutor himſelf has even a 
leſs power or rather ptetence to ſelect than the 
Juſtice of Peace, 


It reſts therefore on age, and on the offen- 
der's own good behaviour, whether he ſhall be 
proſecuted or not. And if, 1n a proper caſe, an 
application was to be made to this Court, by an 
accomplice to be bailed; that is, in the caſe of 
a perſon properly within the uſage, and who has 


tully complied with the requiſite conditions ; I 
ſhould 
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ſhould have no difficulty in bailing him, in order Rv»>»'s 


that he might apply for the King's pardon. 


I am appriſed of the caſe of an accomplice upon 
a trial before Mr. Juſtice Gould, the circumſtances 
of which were as follow : An accomplice made 
a fair and full diſcovery to the ſatisfaction of Mr. 
Juſtice Gould, who tried the other offenders. 
The other witneſſes who were called upon the 
trial, proved the identity of the accomplice by 
the deſcription of his perſon, but failed as to the 
identity of the other offenders; and the Jury, 
becauſe they doubted of the guilt of the others, 
acquitted them. The Counſel on the part of the 
proſecution then contended, that the accomplice 
ought to be tried : but Mr. Juſtice Gould, under 
the circumſtances of the caſe, was of a contrary 


opinion, and I think very rightly. 


Theſe being the general rules, let us ſee how 
far the preſent caſe is applicable to them, or in 
any degree falls within the reaſon of them. A 
bond is detected to have been forged : three per- 
ſons are apprehended on ſuſpicion ; the two Per- 
reaus and the priſoner. Ihe Juſtices by their 
affidavit ſay, they admitted the priſoner as an evi- 
dence againſt the Perreaus, and ſwear they conſi- 
dered her as an accomplice : and they ſay they 
told her, that if ſhe would ſpeak the truth, and 
& the whole truth, not only in reſpect of the bond 
© in queſtion, but of all the other forgerics, that 
« then ſhe ſhould be /afe; it not, ſhe would 
ce be proſecuted.” And the truth is, that in 
point of law, ſhe was liable to be proſecuted for 


all. 
What 
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What is the diſcloſure ſhe makes? It is this: 
& "That Daniel Perreau came with a knife to her 
& throat, and threatened to kill her if ſhe did not 
* forge one of the bonds in queſtion : That under 
the terror of death ſhe forged it; and that Ro- 
& bert Perreau brought the bond before ready 
« filled up.“ On this information ſhe is no ac- 
complice; ſhe has confeſſed no guilt, if the fact 
1s true that ſhe was under the fear of immediate 
death; for it is the will that conſtitutes a crime. 
She comes therefore in the character of a perſon 
injured, in the character of one to whom this vio- 
lence has been done. Inſtead of being a party of- 
fending, ſhe is a party offended, as much as a man 
who has been robbed on the highway.—Further, 
the Juſtices do not treat her as an accomplice ; for 
they ought to have kept her in cuſtody it the had 
been an accomplice ; but they diſcharged her, 
and they did right, there being no charge againſt 
her. But ſtill they ſay in their affidavit, they did 
conſider her as an accomplice. Suppoſe they did 
really think her guilty, ſhe is not the more or leſs 
on that account an accomplice. But what 1s moſt 
material is, that her information is flatly contra- 
dicted by herſelf : for on a voluntary confeſſion of 
her own, ſhe took the whole guilt upon herſelf ; 
ſaid that ſhe alone forged the bond for 7 500l. 
and that Robert Perreau was an innocent man. 
If the Juſtices had known of this confeſſion, they 
could not have admitted her as evidence: becauſe 
by that confeſſion ſhe makes herſelf not only a 
principal, but the only perſon guilty. 


One of the bonds for which ſhe is now detain- 
ed, is dated three months prior to the bond in 
which Robert Perreau was concerned. Of this 

bond 
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bond ſhe is totally filent, and denies any know- Ru>»'s 
ledge of the other two. Her information is 8 
therefore falſe, and the conditions offered to her 

by the Juſtices not complied with. 


I agree with Mr. Davenport, that if ſhe had 
made a fair and full diſcloſure of all that ihe 
knew, and the Juſtices had deceived her, under 
a promiſe or aſſurance or hope of a pardon from 
them, ſhe would be entitled to a recommendation 
to mercy : and in that caſe I ſhould have been c 
opinion to bail her, though the Juitices ha 
ſtrictneſs no right to make ſuch a promiic 
give her ſuch aſſurance. If any eviden. 
confeſſion has been extorted from her, it 
of no prejudice to her on the trial. 


The three other Judges concurred ; and M 
Rudd was accordingly remanded. 


At the Old Bailey, in September Seſſion 1775 
Mrs. Rudd was put to the bar, on an inditment 
for forging the bond of 5j 3z00l. But Mr. Daven- 
port and Mr. Cowper contended, that having been 
admitted as an evidence for the Crown, ſhe ought 
not to be put upon her trial. Mr. Bearcroyt, 
Mr. Lucas, and Mr. Howarth ſubmitted to the 
Court, that the condition upon which ſhe was 
admitted an evidence was, That ſhe ſhould diſco- 
ver all the forgeries of which the per/os and her- 
ſelf had been guilty, but that ſhe had knowingly (% M. 
ſuppreſſed that for which ſhe was at preſent in- Jun ce 
dicted. The Judges (a) differed in their opini- \; . 
ons upon this ſubject, Mrs. Rudd was remanded, A 
and the queſtion ſubmitted to the conſideration of * 
the twelve Judges. Ban 


Mrs. 
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Mrs. Rudd was again put to the bar, 'on the 
firſt day of December Seſſion following, and Mr. 
Juſtice A/on delivered the opinion as follows: 


Margaret Caroline Rudd, At the laſt Septem- 
ber Seſſion, upon your being brought to the bar, 
to plead to ſeveral indictments found againſt you 
Hr forgery, it was inſiſted upon by your Coun- 
fel, that in point of law you ought not to have 
been put upon your trial at all, as you had con- 
feſſed yourſelf to be an accomplice before the Juſ- 
tices of Peace for the county of Middleſex, and 
had been by them admitted as an evidence for 
the Crown, againſt your companions 1n guilt 
Robert and Daniel Perreau. The ground of that 
claim was founded upon the ſuppoſed merit of 
the diſcovery you had made : that being admit- 
ted to give evidence as an accomplice, and having 
performed your engagement to the public, by 
being examined before the Grand Jury, and be- 
ing ready to have given evidence upon the trial, 
if called upon, you was entitled to pardon; or 
not to have been proſecuted, that you might have 
time to apply elſewhere: that the conſtant prac- 
tice in regard to accomplices becoming the 
King's evidence was, That they ſhould not be 
proſecuted for the oftence they had confeſſed, or 
ſuch like offences: that a contrary conduct would 
be a breach of faith with you, and would diſcou- 
rage the future diſcovery of criminals, if after 
ſuch diſcloſures they were neverthelels to undergo 
proſecutions for their offences. To this it was 
anlwered, that the diſcovery meant by law or 
practice to intitle an accomplice to favour, mult 
be a full, ample, and true diſcovery ; and that 
it would never diſcourage the making ſuch diſco- 
veries it Criminals ollering themſelves as witnefles | 

were 
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were made to underſtand, that to entitle them- Rvnvn's 


ſelves to mercy or favour, they are to make a full 
diſcovery of all the offences about which they 
were queſtioned, and of all their accomplices in 
guilt. And it was farther inſiſted, that you had 
not made a fair diſcloſure, at the time of your 
— — of all you knew relative to the for- 
eries which had * committed and publiſhed, 
bas that you ſtood charged by the Grand Jury 
with ſeveral other forgerics which you had denied 
the knowledge of. Upon the debate of this mat- 
ter before the Bench of Gaol Delivery, the 
Judges preſent not all concurring in one opinion, 
and it being judged a point of great weight and 
importance in the criminal law, fit to be fully 
conſidered and finally ſettled, how far, under 


what circumſtances, and in what manner, an ac- 


complice, received as a witneſs, ought to be en- 
titled to favour and mercy ; the farther conſi- 
deration of the matter was then deferred, in or- 
der that the opinion of all the Judges might be 
taken upon the point of law. 


Eleven of the Judges have accordingly met, 
the Lord Chief Juſtice of the Common Pleas 
being abſent through indiſpoſition; and have ma- 
turely and deliberately conſidered of the matter, 
under all the circumſtances; and it falls to my 
ſhare to deliver, in your preſence, to the public, 
the ſubſtance of their realons upon the occaſion, 
that the ground of their reſolves may be rightly 
underſtood. All the Judges were of opinion, 
that in caſes not within any ſtatute, an accom- 
plice, who fully and truly diſcloſes the joint guilt 
of himſelf and of his companions, and truly an- 
ſwers all queſtions that are put to him, and is be 

mitte 
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mitted by Juſtices of the Peace as a witneſs 
againſt his companions, and who, when called up- 
on, does give evidence accordingly, and appears 
under all the circumſtances of the caſe to have 
acted a fair and ingenuous part, and to have made 
a full and true information, ought not to be pro- 
ſecuted for his own guilt ſo diſcloſed by him, 
nor perhaps for any other offence of the ſame 
kind, which he may accidentally, and without any 
bad defign, have omitted in his confeſſion ; but 
he cannot by law plead this in bar to any indict- 
ment againſt him, nor avail himſelf of it upon 
his trial; for it is merely an equitable claim to 
the mercy of the Crown, from the Magiſtrates 
expreſs or implied promiſe of an indemnity, up- 
on certain conditions that have been performed ; 
it can only come before the Court by way of ap- 
plication to put off the trial, in order to give the 
priſoner time to apply elſewhere. Nine of the 
eleven Judges were of opinion, That all the cir- 
caraſtances relative to a priſoner's claim of in- 
demnity, in ſuch a caſe, not only may, but ought 
to be, laid before the Court, to enable them to 
exerciſe their diſcretion, whether, upon the 
grounds before them, the trial ſhould be put off, 
and conſequently have intimation given that the 
priſoner ought not to be proſecuted ; for the diſ- 
cretionary power exerciſed by the Juſtices of the 
Peace in admitting accomplices to be witnefles, 
founded in practice only, cannot controul the 
authority of the Court of Gaol Delivery, and ex- 
empt at all events the accomplice from being pro- 
fecuted. Upon every motion made, upon colla- 
teral equitable grounds, the Court will ſee and 
examine into the whole truth, and conſequently 

ought 
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ought to be informed of all the circumſtances af- uon 


fecting the caſe. 


The affidavit of the Juſtices, therefore, muſt 
in this caſe be neceſlarily taken into conſideration, 
to ſee upon what ground they admitted the pri- 
ſoner as a witneſs. For if the Court looked ho 
farther than the priſoner's own information, in 
the preſent caſe, they could not have learnt from 
thence that ſhe had ever been conſidered as an 
accomplice at all ; and as ſuch have been admit- 
ted as a witneſs againſt the Perreaus, in either 
of the proſecutions. Upon their affidavit it ap- 
pears that the public faith was not engaged but 
conditionally, and that there was an expreſs ad- 
monition given to the priſoner, not to conceal 
any part of the truth, 


The ſame nine Judges alſo were of opinion, 
that if the matter ſtood ſingly upon the two in- 
formations of the priſoner, compared with the 
indictments againſt her, that ſhe ought to have 


been tried upon all or any of them; for from the 


priſoner's information, ſhe is no accomplice ; ſhe 
has not confeſſed herſelf guilty of any offence at 
all. By their repreſentation, the ſhare ſhe has 
had in theſe tranſactions is perfectly innocent; but 
ſhe exhibits a charge againſt Robert and Daniel 
Perreau, the one ſoliciting her to imitate the 
hand of Milliam Adair, from a paper he pro- 
duces; the other forcing her to do the fact of 
forgery, under the threat and fear of death.— 
Her two informations are contradictory, and eve- 
ry indictment that is preferred againſt her, pro- 
ceeds upon a falſification of the account ſhe has 
grven ; for ſhe anſwers to the Juſtices interroga- 
tion, that ſhe did not know of any other forge- 


ries ; 


Cats. 
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Rupp's ries; fo ſhe does not confeſs, make any diſcove- 


CASE. 
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ry, or become a witneſs concerning theſe offen- 
ces; and if ſhe has ſuppreſſed the truth, and not 
made a full and fair diſcloſure, ſhe forfeits all 
equitable claim to favour and mercy. But if ſhe 
has told the truth, and the whole truth, ſhe can- 
not be convicted. On the other hand, taking the 
athdavit of the Juſtices, and all the cafe into con- 
ſideration, if ſhe is guilty of the charge contain- 
ed in the indictments preferred by Sir Thomas 
Frankland, the Judges are of opinion, as her in- 
formations before the Juſtices have no relation to 
theſe charges, they can in no hght de applied to 
mitigate her offences. 


| Upon the whole, whether the priſoner is guil- 
ty or not guilty, is a fact ſtill to be tried by a 
Jury upon legal evidence only, without preju- 
dice to the priſoner from any thing which has 
been inſiſted upon in point of law by her Coun- 
fel, to exempt her from any trial at all; for it 


would be hard indeed upon the ſubject, who has 


a right to advice and aſſiſtance of Counſel in all 
matters and points of law that may ariſe upon his 
caſe, if the eventual deciſion of the Court againſt 
the points of law inſiſted upon in his behalf, 
ſhould prejudice the ſubſequent trial of the facts, 
which is ultimately to be governed by the rule of 
evidence, and to be decided by the verdict of the 
Jury. I hope and truſt, the facts will be tried 
without the leaſt attention to, or even a remem- 
brance of, any one matter or thing whatever, 
which has either made its appearance in print, or 
been the ſubject of common converſation. I ſhall 
only add, that an accomplice, who deſires his 
trial may be put off, that he may apply for mer- 


cy under all the moſt regular pretenſions before 
2” 
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laid down, confeſſes the guilt; but, under the Rvvv's 
circumſtances of this caſe, if the priſoner confeſſes 8 
theſe indictments, ſhe has no promiſe of mercy, 

and no claim to favour, for the reaſons aforeſaid. 

The Judges therefore are of opinion, That the trial 

ought to proceed ; and [I have authority to fay, 

that the Lord Chief Juſtice of the Common Pleas 
concurs in that opinion, 


In conſequence of this determination, Mrs. 
Rudd was tried by Mr. Juſtice An, preſent Mr. 
Baron Burland, and Mr. Serjeant Glynn, REcor- 
DER, for forging a certain paper writing pur- 
porting to be a bond ſigned, ſealed, and deli- 
vered by William Adair, Eſq. in the penal ſum of 
10,600l. conditioned for the payment of 53ocl. 
with lawful intereſt to Robert Perreau, on the 
23d of March, 1775, with an intention to de- 
fraud, 1ſt, William Adair, 2dly, Sir Thomas Frank- 
land, Baronet. There were alſo other counts for 
uttering it with the like intention. 


The firſt witneſs produced on the part of the To give 


proſecution was Henrietta Alice Perreau, the wife Mieneeae 
of Robert Perreau, who waz then under ſen- toner, — 
tence of death for having knowingly uttered the g * hope 
bond of 7500l. Mr. Serjeant Davy, the priſon- conviction 


g * : ini. of ſuch pri- 
er's Counſel, aſked her, Is it not your opini- 9" "ue pr 


<* on, that the fate of your huſband will depend tend to pro- 


& on the conviction of Mrs. Rudd? To which * = 


Mrs. Perreau anſwered, „I am not clear of nd 


tc 77 cc 7 convict. 
that. He then aſked, Do you not hope, poes to the 


« or expect, that the conviction of Mrs. Rudd coir and 
«© will be a means of obtaining your hufband's "9 '© the 
enmpetency 


e pardon?” To which Mrs, Perreau anſwered, of the wit- 
„ ] have . 
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Rupps © J have nothing but the truth to ſay. On be- 


ing preſſed to anſwer the queſtion directly, ſhe 
ſaid, I do not hope for the conviction of Mrs. 
4 Rudd. I hope Mr. Perreau's innocence will 
& clearly appear.“ She was then aſked, © Whe- 
5 ther ſhe did not apprehend that Mrs. Rudd's 
* conviction would contribute to procure her 
„ huſband's pardon?” To which ſhe anſwered, 
If Mrs. Rudd is found guilty, I ſuppoſe it will. 
« I hope it may be the means of procuring Mr. 
„ Perreau's pardon.” 


- 


Upon this evidence it was ſubmitted to the Court, 
that Mrs. Perreau was an incompetent witneſs; 
and the point was elaborately argued by the Coun- 
ſel on each fide. But THE Cour were of opi- 
nion, That it was not an objection that would go 
to her competency, though it would go very ſtrong- 


ly to her credit ; and her teſtimony was accord- 
ingly received. 


After a very long trial the Jury brought in 


their verdict, “ According to the evidence before us, 
Nor Guru.“ | 


Daniel Perreau and Robert Perreau, were 


executed at Tyburn on Wedneſday the 17th of 
January, 1776. 


The 
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The King verſus Beech. Cas 64. 


I'N the King's Bench, Michaelmas Term 1 5 The word 
Geo. 3. the defendant had been convicted of H + 
perjury in an affidavit; and a rule had been ob- «4-02, 


tained to ſhew cauſe why the judgment ſhould tee“ 

Not be arreſted. variance in 
an indict- 
ment of 


Mr. Buller and Mr. Dunning, in ſupport of the perjury. 
rule, relied upon a variance between the indict- couper, 
ment and the affidavit. In the affidavit the de- 725 | 
fendant ſwore, that he under/tood and believ- 194. 
ed,“ &. The aſſignment of the perjury in p Lr. 
the indictment was, that © he had falſely ſworn 7 57 
that he wndertood and believed,” &c. omitting 

the letter ; and they inſiſted that this being a 
variance in the material part of the charge, viz. 

in the aſſignment of the perjury itſelf, was fatal, 

and could not be cured by verdict, and cited 2 

Salk. 660. Hutton, 56. Cro. Jar. 133. 5 Co. 45. 


Ld. Raym. 1224. 


Lord Mansfield. This is an application for a 
new trial in an indictment for perjury, upon the 
ound of a material variance between the afhda- 
vit and the indictment; the letter s being left out 
in the word under/tood. We have looked into 
all the caſes on the ſubject; ſome of which go to 
a great degree of nicety indeed, particularly the 
caſe in Hutton, where the word indicari was writ- 
ten for indictari; but that caſe is ſhaken by the 
K doctrine 
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Baer“ doctrine laid down in 2 Hawkins P. C. p. 239. 
" The true diſtinction ſeems to be taken in the caſe 
of The Queen v. Drake, 2 Salk. 660. which is 
this : That where the omiſſion cr addition of a 
letter does not change the word, ſo as to make 
(a) as it another word (a), the variance is not material. 
a 2 for To be ſure, a greater ſtrictneſs is required in 
'* criminal proſecutions than in civil caſes; and in 
the former a defendant is allowed to take advan- 
tage of nicer exceptions. But this is a caſe where 
the matter has been fairly tried, and where the 
omiſſion of the letter 5 certainly does not change 
the word. Therefore we are all of opinion, That 
the Jury were very right in reading it © under- 
& ſtood ;”* and the rule for arreſting the judgment 

mult be diſcharged. 


Douglas, Note. The introductory words in the indict- 
194- ment in this caſe were, t the TENOR and EF- 
© FECT following.” 


Cas 65. Captain Roche's Caſe. 
The Jury T the Old Bailey, December Seſſion 1775, 
cannot be David Roche was tried before Mr. Baron 


char ed at . . 
the fame Burland, on a ſpecial commiſſion, preſent Mr. 


time to ug. Juſtice Aon, and Mr. Serjeant G/ynn, Recorder, 
ſue: of Au for the wilful murder of John Ferguſon, at the 
TX a- Cape of Good Hope, on the coaſt of Africa- 
guilly. 
, Ic this inditment Captain Roche pleaded Aut- 
reſcis acquit before Olaff Martini Bergh, Provin- 


cial 
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cial Fiſcal of the ſupreme Court of Criminal Ju- Rocus's 
- © . * ” (As 
riſdiction there. 


Mr. Serjeant Davy for the proſecution moved, 
that the Jury may be charged at once with this 
iſſue, and that of Not Guilty. 


. . . Gi. 2 
two iſſues, and they are always tried upon ſepa 3 


rate charges to the Jury. Beſides, charging p. 256, 203, 
them with both iſſues at once would lead to this 57%; _ 
abſurdity, that being charged with both, they 275. ry 
would be obliged to find upon both; and yet if ats. 
the firſt finding was for the priſoner, they could co. jac. 
not go to the ſecond, becauſe that finding would _— 8 
be a bar. They are diſtinct iſſues, and the Jury Staud. 82. 
muſt be ſeparately charged with them. a 
| -- nl 457. 
The Counſel for the proſecution was therefore 
ordered to put in a replication; but the priſoner 


withdrew the plea in bar, and the caſe was tried 
on the general iſſue. 


The priſoner was acquitted. 


Joſeph Harris and Thomas Minion's Cale. Cs 6. 


1 Judges met at Serjeants Inn Hall on the Mhat ei- 


firſt day of Hilary Term 1775, to conſider ence 1s 


neceſſary 


the following caſe, which had been reſerved by to fürpelt 
Mr. Juſtice Aſphurſt at the Old Bailey during an iel 


ment f. IC 


the then next preceding ſeſſion. High treas 
fon on $ and ill. 3. c. 26. f. 4. 


K 2 I: 


— 1 2 
DDR” —_——_ 


a+ 


ID — 232, 244 


— 
— 


i 
| 
| 
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It was an indictment conſiſting of two counts, 
for high treaſon in counterfeiting the coin. The 
firſt count was framed upon the ſtatute 25 Edw. 
3- C. 2. and charged the priſoners with having 
* coined and counterfeited one piece of the mo- 
© ney of this realm called a Shilling.” The ſe- 
cond count was founded on the ſtatute of 8 and 
9 Will. 3. c. 26. ſ. 4. and charged them with 
having © coined one piece of falſe, feigned, and 
* counterfeit money and coin to the likeneſs and 
& ſimilitude of the good, legal, and current mo- 
* ney and ſilver coin of this realm called a Shil- 
ling, againſt the duty of their allegiance.” 


To ſupport theſe charges the following facts 
were given in evidence. At the time the priſo- 
ners were apprehended Minion was fitting by the 
fire-fide. Harris had a pair of ſciſſars and ſome 
metal in his hand, which he was clipping into 
ſlips of more than an inch broad. There was a 
crucible on the fire, and metal melting in it, a 
pair of ſcales and weights, with ſome good filver 
lying by them. In a box, with the lid open, 
were the flaſks and moulds, and ſeveral pieces of 
baſe metal which appearcd to have been caſt in 
the moulds, for the impreſſions upon ſome of 
them exactly reſembled that on one of the good 


ſhillings which was lying near them. In theſe 


pieces of baſe metal there is a ſmall mixture of 


good filver, which by heating them, and then 
immerſing them in aqua fortis and water, draws 
out the ſilver upon the ſurface of the metal. But 
no one piece of baſe metal at preſent found was 
in ſuch a ſtate as to make it paſſable; for to 
make ſuch pieces of baſe metal completely reſem- 
ble ſhillings, they muſt be rubbed, filed, and 
thrown into aqua fortis. 


The 
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The learned Judge ſaid, he thought the firſt Hans 
count in this indictment new and ſingular, and Mo 
upon enquiry it appeared that it had been now CAs. 
introduced for the firſt time; and that in two 
inſtances which had lately happened, where the 
indictment conſiſted of one count only, ſimilar 
to the ſecond count in the preſent indictment, 
the Jury, upon evidence like the preſent, had 
been directed to acquit the priſoners. Upon the 
authority of theſe two determinations his Lord- 
ſhip told the Jury, that in his idea the different 
formation of the indictment could not vary the 
nature of the offence, and therefore they ought 
to find their verdict Not Guilty. The Jury how- 
ever found the priſoners Guilty on the firſt count, 
and acquitted them on the ſecond. 


The queſtion ſubmitted to the Judges was, 
Whether, under theſe circumſtances. the + + 
tion was proper? and they were unanim ily >: 
opinion, that it was not. 


Stephen Self's Caſe. Cacx 69. 


T the Old Bailey, in February Seſſion 1776, Ua matter 


? by preme- 


Stephen Self was tried before Mr. Serjeant ditated ne- 
Glynn, Recorder, for the wilful muder of Willi. Sligence or 


t . 1 „ hatrſhuſage 
am Kingroſe, his apprentice by means of famine c:uſe the” 
and harſh treatment, Geath of his 

apprentice, 


Ic is mur- 


The der. 
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SELF'S The final cauſe of the death of the deceaſed 


CASE. . AY . 
was a mortification in his legs, the ſeeds of which 


Co. Lit. had originated from the impoveriſhed ſtate of his 
Lf. 43, blood, occaſioned by a long confinement on bread 
4 and water in Bridewell. There was ſtrong evi- 
425. 4:2, dence however that neglected chilblains, and a ſe- 
Palmer, ries of very rigorous and cruel uſage, which he 
2: T. had for a long time endured from his maſter, had 


146. to 251. t Ci uſe of hi : 
346. to 251- Deen the efficient care of his deceaſe 


Cromp. 


Ny Wn It was therefore left to the Jury to conſider 
C. 118. from which of theſe two cauſes the death proceed- 
. ed; with an obſervation, that if they thought it 
Ld. Ray. had proceeded from the paſſive negligence or ac- 
825. bs tive ſeverity of his maſter, ſubſequent to his con- 
584, * finement in Bridewell, the law would imply ma- 


lice, and the offence would be murder (a). 


The Jury, feeling the atrociouſneſs of the pri- 
ſoner's conduct, but doubting whether it had 
been the cauſe of death, found him guilty of man- 
ſlaughter. The Court heſitated a ſhort time as to 
the propriety of this verdict; but favorem vitæ it 
was at length recorded, and the caſe reterred, by 
the concurrence of Mr. Juſtice Gould and Mr. 
Baron Hotham, to the conſideration of the 
Judges. 


The Judges were clearly of opinion, that there 
was no ground for the verdict, for that it was ei- 
ther murder, or no offence at all ; but as the Jury 


(a) See the trial of Niliam Made, for the murder of H 
Froft. his 2pprentice, for refuſing tus o and give, or to permit 
and ſuffer to be allowed and given, ſuthcient toad, d ink, aud ne- 
:etfaries to ſzpport life, O. B. Februar; Se ihun, 1554, 


had 
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had thought proper to find it man- laughter, they an 
would not meddle with it; and the priſoner was MA 
accordingly burnt in the hand and diſcharged, 


Girdwood's Caſe. Cas 18. 


T the Old Bailey, in February Seſſion 1776, in a threa- 


Archibald Girdwood was indicted on 27 _— let- 


Geo. 2. c. 15. and tried by a Jury of the county threat 


of Middleſex, for feloniouſly ſending a certain let- — be 
1 d. . = irect and 
ter in writing, with the fictitious letters of 7. V. plain; but 


thereto ſubſcribed and ſigned, to one 2 Edridge, Cs of 
of David-Street, Berkeley-Square, threatening to the letter, 


kill and murder him the ſaid John. The contents Hong 


ſcaled, is 
of the letter were as follow ; — 
h | wy 1 8 
« SIR, i February 9, 1776. ins Con- 


tents, and 
* I AM ſorry to find a gentleman like you the offen- 
would be guilty of taking Mac Allefer's life hett in 
away for the fake of two or three guineas ; the county 
but it will not be forgot by one who is but ur wed 
* juſt come home to revenge his cauſe. Thus rece:vcd :, 
«© you may depend upon, whenever I meet you, G Ci 
„ will lay my life for him in this cauſe. I fol- Cu. 53. 
* low the road, though I have been out of Lon- 4%. 
cc oY ; ; 
don; but on receiving a letter from Mac Ale i Hawt. 
<« fer before he died, for to ſeek revenge, I am ©: C. 220. 
come to town. I remain a true friend to Mac 
v9 Alleſter. 5 


« J. Ie 


It appeared in evidence, that the priſoner had 
delivered this letter, ſealed up, to one Elizabet' 
Rabinſon, at the gate of Newgate ; that ſhe imme- 

. diately 
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diately carried it to a Penny-Poſt-Office in New- 
gate-Street, from whence it went regularly, as it 
was directed, to the proſecutor in David- Street, 
Berkeley-Square ; but there was no proof that it 
was the priſoner's hand-writing, or that he was 
acquainted w:th its contents. 


Mr. Baron Hotham left it to the Jury, Fit, 
Whether, from the fact of the priſoner's having 
delivered the letter to Elizabeth Robinſon, they 
believed that he knew the contents of it? Secondly, 
Whether they thought the terms of the letter con- 
veyed an actual threatening to kill or murder? 


The Jury found the priſoner Guilty ; but the 
judgment was reſpited, and the following points 
ſubmitted to the conſideration of the twelve 
Judges. 


Firſt, Whether there was ſufficient evidence to 
be left to the Jury of the priſoner's ſending the 
letter, knowing the contents ? 


Secondly, Whether there was ſufficient evidence 
of its purporting to be a letter threatening to kill 
or murder? 


Thirdly, Whether the priſoner was properly 
tried by a Middleſex Jury, the letter having been 
delivered by the priſoner in London, and put into 
a Poſt-Ofice in London by another perſon, from 
whence the proſecutor received it in Mid- 
dleſex? 


On the firſt day of the enſuing Eaſter Term, 
the Jupoks, being aſſembled at Serjeants Inn 
Hall, were unanimouſly of opinion, That the con- 

viction 
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viction was right upon all the points ſubmitted to G1nv- 


their conſideration. They thought, however, (tg. 


that the conſtruQtion which the Jury had given to 
the letter was rather ſtrained ; but as that was a 
matter which they had under their conſideration, 
and it had ſo appeared to them, the jupoꝝs would 
not interpoſe. 


The priſoner was executed, 


The King wter/us Garland. 


Casr 69. 


AT the Gaol Delivery holden at the Caſtle of an out- 


Taunton, in and for the county of Somer- houief-pa- 
rated from 


ſet, on the 13th of March 1776, before Mr. Ba- the manti- 
ron Eyre, and Mr. Baron Hotham, William Gar- ny 3 
land was indicted for burglariouſly breaking and — eight 
entering the dwelling-houſe of George Shaw with fee wide, 
intent to commit a telony. eunzaed 

| to the 


The Jury found the following verdi& : © That — 
5** the priſoner broke and entered, in the night- fence, is 
e time, an out-houſe in the poſſeſſion of George the ae 
* Shaw, and occupied by him, with his ſaid lage. 
* dwelling-houſe, and ſeparated therefrom by an ; Inſt. 54. 
open paſlage eight feet wide, with intent to air 
* commit a felony : That the ſaid out-houſe is 52, 82. 
* not connected with the ſaid dwelling-houſe by fo N 
* any fence incloſing both the ſaid out-houſe and 


dwelling-houſe, but whether, &c.” 


La) 


La 


C 


* 


This 
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Gan. This caſe was referred to the conſideration of 
LANDE . . . 
Cask, the JuDcts; and they were unanimouſly of opi- 


nion, That from the manner in which the Jury 
had found the facts, it was impoſſible to conſider 
this out-houſe as part of the dwelling-houſe ; and 
therefore, as the burglary was the only offence 
charged in the indictment, the priſoner muſt be 
acquitted (a). 


(a) Domus 1niarnfionalis doth not only include the dwelling- 
houſe, but ao the out-houſes that are parcel thereof, as barn, 
ſtable, cow-houſes, dairy-houſes, if they are parcel of the meſ- 
ſuage, though they are not under the lame roof, adjoining, or 
coniiguous to it. Co P. C. 64. Dalton, 254, 1 Hale, 558. And 
it was _—_ by all THE Ju pos in the time of I. C. J. Hyae, 
that the breaking and entering, in the night-time, a bake-houſe, 
eight or nine yards diſtant from the dwelling-houſe, and only a 
pale reaching between them, was burglary. Caftles cafe, 1 Hale, 
558. But if the out- houſe be far remote from the dwelling-houſe, 
fo as not to be reafonably eſteemed parcel thereof; as if it ſtands 
a bow-ſhot off, and not within or near the curtilage of the chief 
houſe ; it is not domus mamfonalis, nor any part thereof. Yoar- 
Book, 2 Edw 6. Bro. Cor. 180. 1 Hale. 559. See alſo Green's 
raſe, Ol! Bailey, February Sf. 1789, Before Mr. Baron Tuon- 
SCN, and Mr. Juſtice GROSE. 


Case 70. Hart's Caſe, 
A variance T the Lent Aſſizes for the County of Wor- 
e ceſter, 1776, Thomas Hart was tried for 


ad | 
int-ai of forging a bill of exchange, which was ſet forth 
. recrived” in the indictment, As follows, (that is to 


is not fa 


tal; and fay).” 


the words 


** as fol. No. 215. £.42 00 O0 Hull, April 24, 1775. 
1 _ ; © Two Months after date, pleaſe to pay Mr. 


„ tna, Themas Jones, or order, the ſum of Forty- 


8 * two Pounds, Value received, and place the ſame 


the party to Account of 


to an exact cc ” 
MY « S GEORGE PRINCE. 
Saik. 660. Meſſrs. Holliday and Co. 

der «© Bankers, London.“ 


Doug'a', . Coup. 229. 2 Hawk, 615. Ld. Ray. 1515. 
with 
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with intention to defraud one John Griffith. There 


was a ſecond count, for uttering it with the like 
intention. 


When the bill was produced in evidence, it 


and it was of courſe objected, that this variance 
was fatal ; for although the two words have the 
Jame ſound', yet as the proſecutor had undertaken 
by the words © as follows (that is to ſay)” to re- 
cite the bill ecundum tenorem, he was bound to do 
it literally and preciſely. 


It was left with the Jury to conſider, whe- 
ther they thought the two words imported one 
and the ſame thing; and they found the priſoner 
Guilty, but the judgment was reſpited for the opi- 
nion of the Judges. 

The Jupoks conceived it to be a proper quel- 
tion for the Jury ; for conſidering it as an abbre- 
viation, yet if it meant only the ſame word as that 
uſed in the indictment, it would not vitiate, for 
then it could only mean the ſame thing. Mr. Juſ- 
tice Gould ſaid he conſidered it as the * word, 
only miſ-ſpelt, and that there was not a poſſibility 
of miſtaking it for any other word in the Engliſh 
language. 


The 


Powel's 
caſe, ante, 


N 
ay's 
, . caſe, 

appeared that the word received was ſpelt receivd ; Beach's 


caſe, ante, 


p. 137, 
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Cace 51. The Dutcheſs of Kingſton's Caſe, in the 
Houle of Peers, April 1776. 


cn” LIZABETH CHUDLEIGH, daughter of 
af eher. E Colonel Thomas Chudleigh, of Chelſea Col- 
3 lege, was married to the Honourable Augu/tus 
evidence John Hervey on the 4th of Auguſt, 1744, at the 
— pariſh- church of Lainſton, in the county of Scuth- 
be ampion, as appears by the regiſter of that 2 
liaity may On the gth of November, 1768, ſhe inſtitute 
be im. a ſuit of Fadtitation of Marriage againſt Mr. Her- 
3 vey in the Conſiſtory Court of the Biſhop of Lon- 
ben Ke don; and on the 10th of February, 1769, — 
Fraud, > tence was pronounced, That the ſaid Elizabet 
\ P.orer, Cbudleigb was and now is a Spinſter, and free 
AN from all matrimonial contracts and eſpouſals 
be,“ with the ſaid Auguſtus John Hervey.” On the 
Rall te gth of March, 1769, Miſs CHudleigb was married, 
Olcharded by ſpecial licence from the Archbiſhop of Canter- 
at or bury, to EVELYN PlERPOINT, Duke of King/ton. 
np: \wn- And on the gth January 1775, an indictment of 
ANT polygamy was found at Hicks's Hall, That 
* Elizabeth, the wife of Auguſtus John Hervey, 
„Ia; of Hanover-Square, in the county ot. 
* Middleſcx, being then married, and then the 
< wite ot the ſaid Auguſtus, teloniouſly did mar- 
* ry and take to huſband EveLyN „ The 
« Duke of King /ton, the ſaid Auguſtus J&m Her- 


: . ” 
Ley being then alive, We. 


On the 18th May 1775, a writ of Certiorari 
was granted by Lerd Mansfield to remove the 
ceedings i f King's Bench; but 
proceedings into the Court of King's ; 
tis writ was ſuperſeded; and on 11th Novem- 
ber 1776, cancther writ of Ceritorari, ſigned 


"Tot, 
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< Tort,” iſſued, to remove the proceedings be- Dur- 
. . . ; CHEES OF 
fore the King in Parliament. 3 


£TON's 
On the 15 April 1775, a commiſſion was di- K. 
rected to Henry Earl Bathur/?, Chancellor, ap- 
pointing him Lord High Steward of Great Bri- 
tain, and authoriſing him to try the ſaid indict- 
ment. The Lords came on the ſame day from 
their own houſe into the court erected in Welt- 
minſter-hall; and Her Grace, who had been ad- 
mitted to bail, appearing at the bar, was deſired 
to kneel, and in that poſture ſhe was arraigned 
by the Lord High Steward. The indictment was 
then read by the Clerk of the Crown, to which 


the priſoner pleaded Net Guilty. 


The Dutcheſs of King ſton immediately ſubmitted 
to the Court, that as her ſuppoſed marriage with 
Mr. Hervey was the ground of the preſent charge 
againſt her, the ſentence of the Conſiſtory Court, 
pronouncing her free from all matrimonial con- 
tracts and efpouſals with him, remaining unre- 
verſed and unimpeached, ought to be conclulive ; 
and that no other evidence ought to be received or 
ſtated againſt her reſpecting luch pretended mar- 
riage. 

The whole of the proceedings in the Eccleſiaſti- . mug = 
cal Court, from the libel to the ſentence, were — At. 
read; ud the queſtion, Whether the ſentence Nr. Sal. 
was Miu or not, was very elaborately argued ©: R 
by the Counſel on each ſide (a); but the Lords π e 
ordered the trial to proceed, and aſter a hearing Pr farms. 
of four days, pronounced the priſoner Guilty. ry ner. 

Mr. Wal- 

In conſequence of this verdict, ſeveral queſti- Mr. anf. 

ons were fubmitted to the conſideration of the 511 . 
twelve xy Dr. 
Wynrnre. 
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2 , twelve Judges, and the following points were 
K1NG- reſolved. 


STON's 

Cas. Firſt, That a ſentence of the Spiritual Court 
againſt a marriage, in a ſuit for jactitation of 
marriage, 18 not concluſive evidence, ſo as to 
ſtop the Counſel for the Crown from proving the 
faid marriage in an indictment for polygamy. 


Secondly, That, admitting ſuch ſentence to be 
concluſive upon ſuch indlictment, the Counſel for 
the Crown may be admitted to avoid the effect of 
ſuch ſentence, by proving the ſame to have been 
obtained by fraud or colluſion. 


2 Hark: Thirdly, That, by the ſtatute 1 Edw. 6. c. 12. 
775. ſ. 16. 4 Peer convicted of a clergyable felony is 
intitled to his immediate diſcharge, without read- 
ing or burning in the hand, or being liable to 
impriſonment by the 18 Eliz. c. 4. 1. 3. AND 
THAT this privilege given by ſtatute being ſuch 
as may be enjoyed by a Peereſs, is by operation 
of law communicated to her, and puts her in the 
ſame ſituation as a Peer. The conſequence of 
which is, that a Peere/s convicted of a clergyable 
felony, praying the benefit of this ſtatute, 1s not 
only excuſed from capital puniſhment, but ought 
to be immediately diſcharged, without being 
(67 Ten 2 burnt in the hand (a), or liable to any impriſon- 


and the 19. ment. 
eo. 3. e. 

74. . 3. . * 

The priſoner was accordingly diſcharged. 


John 


CASES IN CROWN LAW. 131 


John Brown's Caſe. Taiz os 


AT the Summer Aſſzze in 1776 for the Coun- ,, 

ty of John Brown was tried and iluugiter. 
convicted, before Mr. Juitice Gould, for the wil- 
ful murder of John Monca/ter. 


It had been argued by the priſoner's Counſel, 1, fl. .. 
that the offence was only Man/laughier, and the Hole, 
learned Judge concurring in that opinion had ſo png 
directed the Jury; but they thought fit to find 
the priſoner guilty of murder, and perſiſted in 5 Burr. 
their verdict. Sentence of death was accordingly Fler 278, 
paſſed upon him; but he was reprieved from exe- 1% „ 
cution, until the evidence which had been given 156. 27 
againſt him was ſubmitted to the conſideration of & 
the TWELVE JUDGEs ; and on the firſt day of the THA 
enſuing Michaelmas Term, the caſe was ſtated at f. © 45. 


Serjeants Inn Hall to the following effect. 


The Caſe. The priſoner was a common ſol— 
dier, in a regiment of foot commanded by Cap- 
tain Peter Hunter, an- 1.58, at the time mention— 
ed in the indictment, on a recruiting party at 
Sandgate. In this character le Hud behaved dur- 
ing the courſe of five years with great propriety 
as a ſoldier, and with good-nature and humanity 
as a man. On the 26th June 1776, he went with 
ſeveral of his comrades into a public-houſe in 
Sandgate kept by one Mezgi/on, to drink. This 
was between one and two o'clock in the morning. 
A quarrel aroſe ſoon after between the ſoldliers 
and a number of kœelmen who were in the bout. 
Ibey went out into the {lrcet, and a violent affray 
enſued, which occafioned a great tunult of men, 

women, 
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women, and children. Between two and three 
o'clock one of the ſoldiers was ſeen ſtripped, and 
a party of five or fix came up, fell upon him, 
and beat him cruelly. A woman called out from 
a window, “ You rogues, you wilt murder the 
% man.” The priſoner, who had before, with 
his ſword in the ſcabbard, driven a part of the 
mob down the ſtreet, returned ; when ſeeing his 
comrade thus uſed, he drew his ſword, which 
he brandiſhed in the air, and deſiring the mob 
to ſtand clear, faid, . There it is, I'll ſweep the 
& ſtreet.”” The mob prefled in upon them, and 
he ſtruck at them with the flat ſide ſeveral times. 
The mob then fied, and he purſued one of them 
down the ſtreet to a place called TEE SWELL. 
The ſoldier who was {tripped got up, and ran 
into a paſſage to ſave himſelf. Ihe priſoner re- 
turned, and atked if they had murdered his com- 
rade. The people came back and aſſaulted him 
ſeveral times, and then ran from him. He ſome- 
times brandiſhed his ſword, and then ſtruck 
fire with the blade of it upon the ſtones 
of the ſtreet, calling out to the people to 
keep off. At this time the deceaſed, who had a 
blue jacket on, and might be miſtaken for a 
keelman, was going along about five yards from 
the ſoldier; but, before he paſſed, the ſoldier 
went to him, and {truck him on the head with 
his ſword. The deccaſed ran ſome paces and fell 
down, roſe again, ran a few paces further out of 
the priſoner's ſight, fell down again, and imme- 
diately expired. The mob ran into the paſſages 
near THE SWELL. The foldier ſaid he had 
been badly uſed; and it was the opinion of two 
witneſſes, that “* if he had not drawn his ſword, 
* they would both of them have been mur- 
« dered.” 

The 
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17 . o ry + . ov "> 
Che Judges were clearly of opinion, That it 5 R0" » 
was only manſlaughter. 


William Akehurſt's Caſe. Cas: 23. 


the Summer Aſſize for the County of Suſ- The ſup- 
ſex, in the year 1776, William Ae poted o 
. » . * 
was tried before Lord Mansfield, for forging a a premiſlo- 
promiſſory note, payable to the ſaid HIian Ake- i note, 
unindo: ſed 
6 
ur/t. and not 
payable 70 
It appeared in evidence, that the note was not mingling he 
made payable to order; that the priſoner had paid da fen 
it away to a perſon in part diſcharge of a debt fan. 
which had been long contracted ; but that he had 4% fr, is a 
not indorſed it — 
8 witneſs to 
f prove the 
The holder of the note gave a general relcaſe forgery. 
to the drawer of it, whoſe name was charged to 
be forged ; and the queltion was, Whether ſuch 
ſuppoled drawer was, under this releaſe, a com- 


petent witneſs to prove the forgery ? 


Lord Mansfield, after the point had been de- 
bated at the bar, received the evidence, and the 
priſoner was convicted. 


The priſoner received judgment, but was not 
executed. 


L The 


154 


CAtE 74. 


An ſ indid- 
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The King again/t Alford. 


ITIE. was an indictment for perjury at the 

Summer Aſſizes for Somerſet 1776, in a 
cauſe which had been tried at a previous aſſize. 
In the caption of the indictment the names of 
bath the Juſtices then in the con miſhon were 
mentioned; and then it went on, “And the Ju- 
„ rors aforeſaid, now here ſworn, on their oath 
& aforeſaid, do further preſent, that at the ſaid 
„„ trial ſo then and there had as aforeſaid, John 
& Alford, Sc. appeared as a witneſs upon the 
„ ſaid trial, and was ſworn, and took his corpo- 
& ral oath before the Honourable Edward Viles, 
* one of the Jullices aforeſaid, on the Holy Goſ- 
„ pel of God, &c. he the ſaid Edward Willes 
then and there having competent authority to 
“ adminiſter an oath to the ſaid John Alford in 
cc that behalf,“ &c. It then ſet forth the evi- 
dence before the ſaid Edward Willes, and aſſigned 
the perjury. 


The Jury ſound the priſoner guilty ; but Mr. 
Baron Eyre, who tried the indictment, expreſſed 
ſome doubt, Whether one Commiſſioner of Aſ— 
ſize alone had competent authority to adminiſter 
the oath ; and therefore conceived the indiQtinent 
ought to have alledged, That the oath was taken 
before both the Juſlices then in the commil- 
ſion. 


Another doubt alſo aroſe, Whether the evi- 
dence maintained the indictment? the nie prius 
record of the cauſe in which the perjury was 


committed, ſtating in the uſual form, that the 


trial was before both the Judges. 


The 
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The caſe was therefore reſerved : and on the 1 L- 
firſt day of Hillary Term 1777, the Judges were Chon. 
unanimouſly of opinion, That the conviction was 


good. 


The King verſus SNOW. Cast 55. 


HPF. following caſe was ſubmitted to the con- Man- 
ſideration of the twelve Judges, at Ser- \-vghter- 
jeants Inn Hall, on the firſt day of Michaelmas 
Term 1776, by Mr. Juſtice Wills. 


At the preceding Summer Aſſizes for North- See the 
ampton, William Snow was indicted for the mur- Jv. 
der of Thomas Palmer. It was queſtionable from — 
the evidence, whether the crime amounted to a e 
murder, or to manſlaughter ; and Mr. Serjeant cafe there 
Vaughan, at the requeſt of the learned Judge, _—_ 
catae into court, and argued the point of law in 
favour of the priſoner, with great ability. The 
Jury however thought that there appeared to be 
an implied malice in the priſoner's behaviour, and 
they accordingly found him guilty of murder. 

But the judgment was reſpited, in order to take 
the opinion of the Judges, Whether this convic- 
tion was warranted by the circumſtances of the 


Caſe ? 


Caſe. William Snow was a ſhoe-maker; and 
Thomas Palmer a labouring man. They lived in 
the ſame neighbourhood ; and at no great diſ- 
tance from each other. On the afternoon of the 
day mentioned in the indictment, the priſoner, 

L 2 very 
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CASE. 
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very much intoxicated by liquor, paſſed acciden- 
tally by the houſe of the deceaſed's mother, while 
he was thatching an adjacent barn. They enter- 
ed into converſation ; but on the priſoner's abuſ- 
ing the mother and ſiſter of the deceaſed, very 
high words aroſe on both ſides, and they placed 
themſelves in a poſture to fight. The mother of 
the deceaſed hearing them quarrel, came out of 
her houſe, threw water over the priſoner, hit 
him in the face with her hand, and prevented 
them from boxing. The priſoner went into his 
own houſe, and in a few minutes came out again, 
and ſet himſelf down upon a bench before his 
carden-gate, at a ſmall diſtance from the door of 
his houſe, with a ſhoe-maker's knife in his hand, 
with which be was cutting the heel of a woman's 
ſhoe. The deceaſed having finiſhed his thatch- 
ing, was returning in his way home by the pri- 
ſoner's houſe. On paſſing the priſoner as he fat 
on the bench, the deceaſed called out to him, 


Are not you an aggravating raſcal?” The 


priſoner replied, © What will you be, when 
„you are got from your maſter's feet?“ On 
which the deceaſed ſeized the priſoner by the col- 
lar, and dragging him off the bench, they both 
rolled down into the cartway. While they were 
ſtruggling and fighting, the priſoner underneath 
and the deceaſed upon him, the deceaſed cried 
out, © You rogue, what do you do with that 
* knife in your hand?“ and made an attempt to 
ſecure it: but the priſoner kept ſtriking about, 
and held the deceaſed ſo hard that he could not 
diſengage himſelf. The deceaſed however made 
a vigorous effort, by which means he drew the 
priſoner from the ground, and during this ſtrug- 
gle the priſoner gave a blow; on which the de- 
ceaſed immediately exclaimed, * The rogue has 


« {tabbed 
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« ſtabbed me to the heart, I am a dead man!“ Sv 
and expired. Upon inſpection it appeared that ION 
he had received three wounds ; one very ſmall on 

his right breaſt ; another on the left thigh, two 

inches deep, and half an inch wide; and the 
mortal wound on his left breaſt. 


The Judges after great argument and conſide- 
ration determined, 'That the offence was man- 
laughter only. 


Lavey and Parker's Caſe. times, 


T the Old Bailey, in December Seſſion 1776, pacing 
- Þ William Lavey, and Elizabeth Parker were — 
indicted before Mr. Baron Hotham, on the 8 and the body of 
9 Will. 3. c. 26. ſ. 4. for feloniouſly and traitor- baſe metal 
ouſly colouring with a waſh, and materials pro- of- 
ducing the colour of ſilver, one round blank of 2 
baſe metal, of a fit ſize and figure to be coined V1 wire 
into counterfeit milled money, reſembling the 8 and 9 


filver coin of this kingdom called a ſixpence. .f 3 © 


The Jury found the priſoners guilty upon very 
clear and ſatis factory evidence; but it appeared 
that the colour of filver was produced by melting 
a {mall portion of good ſilver with a large porti- 
on of baſe metal, and throwing it, after it had 
been cut into round blanks, into agua fortis, 
which draws to the ſurface whatever filver there 
is in the compoſition, and makes it aſſume the 
colour and appearance of real filver. A doubt 
therefore aroſe, Whether this was N 

* wit 
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Lever & ce with a waſh and materials,“ within the mean- 


PAR 
KERS 
Cass. 


ing of the ſtatute? or, Whether the legiſlature 
did not intend ſuch a colouring only, as is pro- 
duced by a ſuperficial application ? 


Upon this doubt the queſtion was referred to 
the conſideration of the Judges. The words of 
the Act are, © that ao ſhall colour, gild, 
* caſe over with gold or ſilver, or with any waſh, 
* or materials producing the colour of gold or }t leer, 
* any coin reſembling any of the current coins 
of this kingdom, or any round blanks of baſe 
* metal, or of coarſe gold, or coarſe ſilver, of a 
6 fit ſize and figure to be coined into counter- 
„ feit milled money reſembling any of the gold 
or ſilver coin of this kingdom, ſhall be guilty 
of high treaſon.” And they were unanimouſly 
of opinion, Lhat this proceſs of extracting the la- 
tent . from the body to the ſurface of the 
baſe metal by the power of aqua fortis, was a co- 
louring within the words, materials produc- 
ing the colour of ſilver.“ 


The priſoners received judgment of death (a), 


(a) Seu quere. See Seſſ. P. pers December Sell. 1956, where 
it i Lud thi. the judgment was arreſted. 


Doctor 
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Doctor Dudd's Caſe. 


CasE 77. 


T the Old Bailey, in February Seſſion 1777, An accom- 


plice may 


William Dodd, Doctor of Laws, was in- give evi- 
dicted on the ſtatute of 2 Geo. 2. c. 25. for forg- fe be- 


ing a certain paper writing, purporiing to be a Grant Ju- 


bond in the penal ſum of 8400l. and to be ſigned . fup- 


port an in- 


by the Earl of Cheſterfield, with the name of Hidment 


&© CHESTERFIELD,” and to be ſealed and deli. Kaiyſt a 
pa rticeps 
vered by the ſaid Earl: AND ALso, for forging a e,; 


and a bill 
certain paper writing, purporting to be an acquit- i 


tance and receipt for money (to wit) 4200l. and g d, «1- 
to be ſigned by the ſaid Earl of Chesterfield with Hough the 


accomplice 
the name © CHESTERFIELD,” ee 


previoully 
admitted 


The indictment conſiſted of eight counts, charg- an ei. 
ing the priſoner with having knowingly uttered <evce for 
the Crowng 
and publiſhed as true the ſaid paper writings ; and and as 
laying the offence to have been committed with gad 


from pri- 
an intention to defraud, fr/?, the Earl of Chęſtcr- fon b ors 


field, and ſecondly Mr. Henry Fletcher. 8 n 
FP: n of 

The names of William Dodd and one Lewis Ro- fu: ths” 

bertſon were ſubſcribed both to the bond and to A nd 


the receipt, as atteſting witneſſes of the ſigna- der. 
ture © CHESTERFIELD.” The proſecutors charg- 
ed them with being equally guilty of the forgery ; 
and from the evidence which was given againit 
them on their examination before a ma: zillrate, he 
committed them to Newgate, as principals i in the 
ſame felony ; and bound the Ear! of Cheſter {1d 
and other wit eſſes in a recognizance to appcar 
againſt, and ©: ſecute both of them as principals 

in the ſame degrec. 


A Bull 
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A Bill of indictment was preferred at the en- 
ſuing Schon at Hicks's Hall, before the Grand 
Jury for the County of Middleſex, againſt Milliam 
Dodd only; and the agents for the proſecution 
obtained an order from Mr. Deacon, the Clerk of 
the Arraigns, at the Old Bailey, dated the 19th 
of February, 1777, and directed to the Keeper of 
Newgate, commanding him to carry Lewis Ro- 
bertſon be fore the Grand Jury at Hicks's Hall, for 
the purpoſe of giving evidence in ſupport of the 
indictment againſt am Dodd ; and by virtue 
of this order he was removed to Hicks's Hall, and 
examined belore the Grand Jury accordingly,— 
i he bill was found ** @ zrue bil,“ and the name 
of Lewis Rybcriſon indorſed among others, on the 
back of it, as a witneſs for the Crown. On the 
21ſt of F ebruary, the Juſtices of Gaol Delivery 
at the Old Bailev, being informed of the order 
which Mr. Deacon had made, and of the tranſac- 
tion which had taken place in conſequence of it, 
made another order, declaring that the order of 
the 19th February had been ſurreptitiouſly obtain- 
ed, and that it was vga and void. 


Doaftor Dodd, on being called to arraiznment 
on this indictmeni, ſubmitted to THE CourrT, 
That as Lewis Rebertfi 1 was in cuſtody under a 
legal warrant of commitment, as a principal in 
the-offence with which he was charged, and, with- 
oat having been admitted a witneſs for the Crown 
by any legal authority, had been carried before 
and examined by the Grand Jury, by virtue of a 
ſurreptitious and illegal order, the indictment 

againit him had been foun.i upon improper evi- 
dence, and therefore he ought not to be compelled 
10 plcad to it. 


The 
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The point was argued before Mr. Juſtice Gould, 
Mr. Juſtice Willes, and Mr. Baron Hotham, by 
Mr. Howarth, Mr. Cowper, and Mr. Buller, Coun- 


ſel for the priſoner, and by Mr. Mansfeld and Mr. 
Davenport, for the Crown. 


It was however ultimately agreed that the trial 
ſhould proceed; and, on the Jury finding the 
priſoner GuiLTY, the ſentence was reſpited, and 


the queſtion ſubmitted to the conſideration of the 
TWELVE JUDGES. 


On the firſt day of May, Seſſion following, Mr. 
Justice Afton delivered the reſult of their conter- 
ence to this effect :—* The Judges have met, 
and have fully conſidered the whole matter of 
this objection; and they are unanimouſly of opi- 
nion, 'That the neceſſity of ſome proper authority 
to carry a witneſs, who happens to be in cuſtody, 
before the Grand Jury to give evidence, regards 
the juſtification of the Gaoler only ; but that no 
objection lies upon that account in the mouth of 
the party indicted ; for in reſpect to him, the 
finding of the bill is right and according to 
law. 


& Whether a private proſecutor, by uſing an 
accomplice in or out of cuſtody as a witneſs, gives 
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ſuch a witneſs a plea not to be proſecuted a, or (a] Sec the 
can entitle the proſecutor himſelf to have his re- Mre:Rudd, 
cognizance diſcharged, is a matter very fit for con- ante, p. 
ſideration, under all the circumſtances of the par- 


ticular caſe where that queſtion ſhall ariſe; but 
it is a matter in which the party indicted has no 
concern, nor can he make any legal objection to 
the producing ſuch a perſon as a witneſs, for the 
accomplice is againſt him a legal and a compe- 

tent 
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DorV's tent witneſs ; and ſo was Lewis Robertſon upon the 
" bill of indictment found upon this occaſion. 


* The Judges therefore are of opinion, That 
the proceedings upon that indictment were legal, 
and that the priſoner was convicted according to 
law.“ 


Sentence of death was paſſed upon the priſoner, 
on the laſt day of the Seſſion, and he was execut- 
ed at Tyburn accordingly. 


The fup- The Fail of Che/terfield was produced a wit- 
. l neſs on the trial, to prove that the name © ChkEs- 
forged © TERFIELD” was not his ſignature; and on 
2 producing a releaſe from Mr. Henry Fletcher, the 
ed by the ſuppoſed obligee of the bond, he was admitted to 
N give his evidence. 

tent Mit- 

neſs. 


3 . 
Fiatt's 
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VI 


Platt's Caſe. CASE 52. 


LD Bailey, February Seſſion 1777. The A priſoner 


priſoner had been committed to the gaol of gray 


Newgate on the 23d January 1777, by virtue of wean 


. Norti - 
the following warrant, _— 


who is o 


: To the Keeper of his Majeſty's üble . 
adler *© Gaol of Newgate, or his De- fore the 


c 1 
0 > 
to WIL cc puty. Bench. ar 
* Theſe are in his Majeſty's name to autho- wn oh 


* riſe and require you to receive into your cuſto- commit. 
& dy, the body of Ebenezer Smith Platt, here- b. dn. 


he dadam:'!n- 


* with ſent you, charged before me, upon the ted :0vail 


. ' oe — F 
e OH of Richard Scriven and Samuel Burnet, H, 


&«& with HIGH TREASON at Savannah in the Co- 7 4. 
% lony of Georgia, in North America. And jc. of 


* you are to keep him ſafe, until he ſhall be de- Gao! Den- 


e livered by due courſe of law; and for ſo doing q;14.:.ca 
this ſhall be your ſufficient warrant. by their 
Praca nA 
* W. ADDINGTON.” tion fo. 
vant of 
proſecut is 


By the Habeas Corpus Act, 31 Car. 2. c. 2. ſ. cn. 
7. it is enacted, “ That if any perſon or perſons 
* committed for high treaſon or felony, plainly 
„ and ſpecially expreſſed in the warrant of com- 
„ mitmcnt, upon his prayer or petition in open 
„Court, the firſt week of the term, or f day 
* of the Seſſions of Oyer and Terminer, or Ge- 
* neral Gaol Delivery, to be brought to his trial, 
“ ſhall not be indicted ſome time in the next 
“ Term, Seſſions of Oyer and Terminer, or Ge- 
c neral Gaol Delivery, after ſuch commitment; 
c jt ſhall and may be lau ful to and for the Judges 
„ of the Court of King's Bench, and Jultices of 
Over 


164 


PLAT T's cc 


CASE. 


Ice 22 
Hen, 8. c. 


23- 


«6c 
cc 
cc 
cc 
40 


44 


cc 
6c 
8 * 
14 


CASES IN CROWN LAW. 


Oyer and Terminer, and General Gaol Deli- 
very, and they are hereby required, upon mo- 
tion to them made in open Court, the laſt day 
of the Term, Seſſions, or Gaol Delivery, ei- 
ther by the priſoner, or any one on his behalf, 
to ſet at liberty the priſoner upon bail, unleſs 
it appear to the Judges and Juſtices upon oath 
made, that the witnefles for the King could 
not be produced the ſame Term, Seſſions, or 
General Gaol Delivery; and if any perſon or 
perſons committed as aforeſaid, upon his prayer 
or petition in open Court, the firlt week -d 


the Term, or firſt day of the Seſſions of 


Terminer and General Gaol Delivery, to be 
brought to his trial, ſhall not be indicted and 
tried the ſecond Term, Seſſions of Oyer and 
Terminer, and General Gaol Delivery, after 
his commitment, or upon his trial ſhall be ac- 


quitted, he ſhall be diſcharged from his im- 
priſonment.“ 


Provided, “ That if any perſon or perſons at 
any time reſident in this realm, ſhall have coin- 
mitted any capital offence in Scotland and Ire- 
land, or any of the Iflands or Foreign Plantati- 
ons of the King, his heirs or ſucceſſors, where 
he or ſhe ought io be tried for ſuch offence, 
ſuch perſon or perſons may be ſent there, to re- 
ceive ſuch trial, in ſuch manner as the ſame 


might have been uſed before the paſſing of this 
AG” 


But by the ſtatute of 35 Hen. 8. c. 2. it is en- 


„ acted, "That all treaſons committed out of this 
« realm of England ſhall be enquired of, heard, 


oc 


„and determined before the Court of King's 


Be: ach, or elſe befOre ſuch commiſſioners, and 
6c 
in 
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< in ſuch ſhire of the realm, as ſhall be aſſigned PENN“ 
by the King's commiſſion,“ &c. . 


To enable the priſoner to procure his diſcharge 
under the Habeas Corpus Act, he preſented his pe- 
tition to THE CourT of Oyer and Terminer, and 
General Gaol Delivery (a), at the Old Bailey, ( war. 
on the firſt day of the February Seſſion next after {ic 
his commitment; and no indictment having been Mr. jut ce 
preferred againſt him, nor any affidavit made that 31, f. 
the witneſſes for the Crown could not be produced Pe 
during that Seſſion, he prayed on the laſt day of Mr. er 
the Seſſion, that he might be admitted to bail and Reco.” 
diſcharged ; but a queſtion aroſe on the form of 
his commitment, Whether the Court of Gaol 
Delivery by their general power under the com- 
miihon, or by their ſpecial power under the Ha- 
beas Corpus Act, had ſufficient authority for this 
purpoſe ? and the queſtion was argued by Mr. 
Howarth and Mr. Alleyn for the priſoner, and by 
Mr. Attorney General (b) and Mr. Wallace for the (dene 


Fhurlowe, 


Crown. Eſq- 


For the priſoner. Juſtices of Gaol Delivery 
have by the common law juriſdiction in high trea- 
ſon, by virtue of the generality of their commil- 
ſion; the words of which include all priſoners 
alike without exception (c). This is confirmed {c) In the 
by the ſtatute of 1 Ed. 6. c. 7. which enacts, cgumin;- 
« That in all caſes where any perſon ſhall have 8 
been found guilty of any manner of treaſon, very. 1c. 
* and reprieved before judgment, ſubſequent eln. 
* jaſtices of Gaol Delivery ſhall have power to diu led. 5.; 
give judgment of death againſt ſuch perſon, as % 6% . 
ce the Juſtices before whom ſuch perſon was Ct 
4 foundiguilty might have done, if their commiſ- | 
& {ion of Gas! Delivery had continued in force.” 


And 


166 


PLAT T's 
CAEE. 


270. 


CASES IN CROWN LAW. 


And it follows, ſays Lord Coke, 4 Inſt. 169. that 
by the judgment of the whole Parliament, they 
may now deliver the gaol of priſoners committed 
for this high offence. By the HABEAS Cokrus 
AcT allo, hey are empowered to admit to bail a 
priſoner committed for high treaſon, who has pe- 
titioned for his diſcharge, and who has not been 
indicted ſome time in the next Seſſion after his 
commitment. Mr. Platt therefore, being found 
in the gaol, and having complied with the forms 
of the AQ, is entitled either to be diſcharged, 
upon the proclamation under the commiſſion of 


2 2 Inſt. Gaol Delivery (a), or to be bailed by virtue of 
2 pl. Com. the ſtatute; for otherwiſe a perſon might be im- 


priſoned for life, without the poſſibility of re- 
dreſs; and the Court in its exerciſe of its powers 
by common law, or in the conſtruction of the 
ſtatute, will incline to do that which is moſt fa- 
vourable to the liberty of the ſubjecct. 


But it may be ſaid, that this authority to ad- 
mit a priſoner to bail under the HABERAS Corevus 
AcT, or to diſcharge him at the call over, does 
not extend to caſes of high treaſon which are not 
within the juriſdiction of the Court % try; and 
that the preſent caſe, from the ſtatement in the 
warrant that the fact was committed at Savannah, 
can only be tried in the Court of King's Bench, 
or under a ſpecial commiſſion, by virtue of the 


ſtatutes 33 Hen. 8. c. 23. and 35 Hen. 8. c. 2. 


As to the firit point, ſuppoſe a perſon in the 
geol cf Newgate for high treaſon committed in 
the County of York, this Court has no juriſdic— 
tion % try tuch a priſo: ner; and yet if his proſe- 
cutors were to neglect to remove him in due 

time 
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time by Habeas Corpus to the gaol of the County 


in which the offence was committed, and in 
which County alone he could be tried, the Court 
under ſuch circumſtances would certainly have a 
power to receive a petition for his diſcharge, and 
by admitting him to ba?! at the end of the Seſſi- 
on, would prevent the perpetual impriſonment 
which muſt otherwiſe reſult from his proſecutors 
neglect. Admitting therefore that the preſent 
offence can only be tried in the Court of King's 
Bench, or under a ſpecial commiſſion, it was the 
duty of the officers of the Crown to have pro- 
cured ſuch trial. A more than ſufficient time 
has elapſed for that purpoſe, and Mr. Platt has 
given public notice that he was ready to prove 
his innocence, He has no mode by which he 
can compel the Crown to iſſue the commiſſion ; 
and unleſs this Court will interpoſe, and force on 
a proſecution from the Crown, by the peril of 
the priſoner's diſcharge, he muſt lie in gaol until 
the mercy of the Crown ſhall pleaſe to releaſe 
him ; for the Court cannot make an order to re- 
move ſuch priſoners to the proper juriſdiction, 
and by that means enable them, if innocent, to 
procure a legal diſcharge. 


But it does not appear by the warrant under 
which Mr. Platt 1s committed, that he 1s other 
than an ordinary priſoner in the gaol of the Court 
for high treaſon; for if the words of the war- 
rant are not ſufficiently technical or certain to 
bring him within the ſcope of the itatutes of 33 
Hen. 8. c. 23. and 35 Hen. 8. c. 2. the Court will 
not intend or preſume any thing, in order to 
place him within another juriſdiction. On the 
contrary, ſo far as intendment and preſumption 

can 
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PLATT'S can go, the Court will be a/ute, in favour of the 
E. perſonal liberty of a man who is confined in a 
country far diſtant from his own, and who has 
exerted every endeavour on his part to procure a 
trial. Ihe 33 Hen. 8. c. 23. enacts, © That any 
„ perſon who on being examined before the 
« Privy Counſel ſhall be vehemently ſiſpected of 
& any treaſon, may be tried in any County, by 
virtue of a ſpecial commiſſion, although ſuch 
* treaſon was committed in any other ſhire or 
« place within or without the King's dominions.“ 
But ſome doubts having ariſen reſpecting the trial 
of treaſons committed abroad, it is enacted by 
5 Hen. 8. c. 2. © 'that all treaſons committed 
« out of this realm of England ſhall be tried either 
* in the Court of King's Bench, or in any Coun- 
« ty, by virtue of a ſpecial commiſſion.” The 
warrant. of commitment therefore, in order to 
bring an offender within the operation of theſe 
ſtatutes, ought to have alledged that the treaſon 
was committed at ſuch a place, without the realm 
of England: but the preſent warrant merely ſtates, 
% for treaſon committed at Savannah, in the 
Colony of Georgia, in North America ;** and 
it cannot be intended that this place is without the 
realm of England, unleſs that fa& had been po- 
fitively averred. If a ſpecial commiſſion had iſſu- 
ed for the trial of the priſoner, it would have 
averred that the offence was committed without the 
realm. The indictment muſt neceſſarily have 
followed that deſcription; for there cannot be 
a doubt but that if it had only ſtated the tra- 
fon committed at Savannah, in the Colony of 
Georgia, in North America, it would have been 
uncertain and bad; and the fame degree of cer- 
tainty 
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tainty is requiſite in the warrant of commitment. 8 


The ſpecial commiſſion under which Captain Noche 


was tried for a murder committed at the Cape of 
Good Hope, averred that he was vehemently uf 
pected by the Council; that the crime had been 
perpetrated in parts beyond the ſeas, at the Cape 
of Good Hope, without the reaim of England; 
and directed the commiſſioners to try him for a 
murder committed without the King's dominions, 
exactly purſuing the eſſential words of the ſtatute 
on which the commiſhon was founded. The in- 
dictment adopted the ſame form, and followed the 
averments in the commiſſion ; and the warrant 
on which he was apprehended was drawn with 
equal certainty, 


In the caſe of the King v. Sayer, who was com- 
mitted for treaſonable practices, the certainty re- 
quired in commitments for Hicn TREASON was 
ably and elaborately diſcuſſed ; and Lord Mans- 
field declared the warrant too general and vague, 
and that commitments for this oftence ought to 
contain the greateſt certainty. Suppoſe a man 
committed under a warrant for /tealing a variety 
of things, without ſaying that he feloniou/ly ſtole 
them, there cannot be a doubt but ſuch a war- 
rant would be bad from its uncertainty (a) ; and N 3 


yet every body knows by the import of the word Res v. 
« /tcaling,” that ſtealing is a felony. Judd. 


Upon this ſingle ground thercfore, viz. the 
uncertainty of the warrant, whatever the Court 
may conceive of their general power under the 
Habeas Corpus Ad, the priſoner will be entitled 
to his diſcharge. 
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PLATT's For the Crown. Juſtices of Gaol Delivery 


CA5E- have no juriſdiction to try the offence for which 


the priſoner is committed; and therefore have no 
power to diſcharge him by proclamation under 
their commiſſion, or to admit him to bail by vir- 
tue of the ſtatute. 


Crom. Jur. The commiſſion of Gaol Delivery is unqueſti- 
1 onably of very high antiquity, and confers a very 
184. ' extenſive power; it is the next in order to the an- 
Bro. Com. cient commiſſion of Eyre, and was frequently ſent 
2 Rich. 3. out during the intervals of the IrꝝR; but by trac- 
E. #7: ing its hiſtory from year to year, through the ſe- 
Bac Pie i veral caſes in the Year-Books (a), it will be found 
15,16, that limits have been fixcd to the juriſdiction of 
its Juſtices, and that their power is not, as now 
\ pl. 32. contended for, co-extenfive with the walls of the 
6. Edw. 3. priſon. They cannot diſcharge a prifoner for 
2 Eau. 3. debt, committed by legal authority, on the ground 
pl. 21. that his commitment is informal; and their cri- 
5H. 7. pl. minal juriſdiction is confined merely to that claſs 
F. N. 8. of priſoners who lie in gaol for their deliverance, 
3 and does not extend to ſuch priſoners as are at- 
tached by any other competent judicial authority. 
Their authority to act upon the caſes of the ſeve- 
ral priſoners, is merely incidental to their power 
of delivering the gaol of ſuch priſoners as are with- 
in their juriſdiction. Previous to the ſfatute of 4 
Edw. 3. c. 2. they could not proceed upon an 
indictment taken before Juſtices of the Peace. 
Cro. Eliz. Year-Bock, 15 Hen. 8. pl. 5. And even by force 
Aidet. ui. of the 1 Edw. C. c. 7. from which they det ive all 
their preſent authority over the crime of high 
treaſon, they cannot allow a pardon to a man con- 
demned under a former commiſſion of Gaol Deli- 
(Co 3. very. Daliſon, 20. (a). An attentive peruſal of 
1400-33: this ſtatute will prove that the whole ſcope and 


purpoſe 


CASES IN CROWN LAW. i7t 


purpoſe of it was merely to bring into the Gaol Pr.aT7's 
Delivery priſoners in franchice, ſo that ever WO 
offender within the county might derive the 
benefit of deliverance; and therefore it inflicts a 
penalty upon all therifts, lords of franchice, and 
keepers of gaols within the county, who ſhall ne- 
glect to bring in criminals in due time; which 
evinces that it was not in contemplation of the 
legiſlature, that any other but thoſe who could 
be tried before the Juſtices of Gaol Delivery 
ſhould be brought in. The whole extent and 
compaſs of their authority is, that they may pro- 
ceed upon an indictment againſt a priſoner who 
is in gaol upon his deliverance; and that if no 
proſecution 1s inſtituted againſt ſuch a priſoner, 
during the continuance of the commiſſion, they 
may diſcharge him after inqueſt by proclamati- 
on; that is, if no indictment has been preferred 
againſt him before the Grand Jury, or, being 
preferred, is returned [gnoramus. From theſe ob- 
ſervations it appears, that the Juſtices of Gaol 
Delivery cannot diſcharge priſoners whoſe offen- 
ces they have not power to try ; and previous to 
the ſtatute of 1 Edw. 6. c. 7. they had no juriſ- 
diction to try high treaſon ; therefore, ſays Sir 
William Staundford, they could not deliver the 
gaol of priſoners committed for this offence ; and 
it is the uniform opinion of Crompien, Coke, 
Hale, and Hawkins, that they have derived this 
power entirely from the authority which that ſta- 
tute gives them 10 hear and determine on the 
crime. 
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But it is contended in favour of the priſoner, 
that the Court may deliver the gaol of priſoners 
whom they have no power 7 /ry ; and that from 
a defect of certainty in the preſent warrant of 

M 2 commit- 
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commitment, Mr. Plalt is to be conſidered as a 
priſoner within the ſcope of their ordinary power 
and juriſdiction. 


As to the firit point, a caſe has been ſuppoſed, 
of a man committed to Newgate for high treaſon 
in the County of York, and not removed by 
Habeas Corpus to his proper juriſdiction. In ſuch 
a caſe, the Court may deliver the gaol of its pri- 
ſoners, but they cannot either diſcharge or bail 
him. This is done by a mere warrant, without 
iſſuing a Habeas Corpus, commanding the gaoler 
in whoſe cuſtody he is confined to deliver him, 
and the gaoler of the place where the of- 
fence is committed to receive him, in order 
that he may be ſubject to his proper tribunal for 
trial. Inſtances have occurred, where men have 
been committed to priſon in England for felonies 
done in Ireland ; yet the Juſtices never conceived 
them to be objects for their deliverance ; but 
upon certificate of an indictment found within 
the proper juriſdiction, they have been removed 
by an order irom the Secretary of State, under 
that power which 1s recognized by the Habcas 
Corpus Act. Not long ago there was a caſe of 
murder at Barbados, and of a felonigus marri- 
age in Ireland, where the parties were commit- 
ted to Newgate ; and it never entered into the 
imagination of thoſe great men who appeared in 
favour of the priſoners, that they could be dil- 
charged by proclamation on the laſt day of the 
Seſſion. The proclamation is nothing more than 
calling upon the proſecutor to charge ſuch pri- 
ſoners as ſtand upon their deliverance with a 
crime; and it would be abſurd to call upon the 
oihcers of the Crown here, on the laſt day of a 

Seſſion, 
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Seſſion, to proſecute a priſoner for murder, TRAC CN 
other felony, in Ireland. The Court therefore, 
finding ſuch a priſoner in gaol, attached for 2 
crime which they have no juriſdiction to try, 
muſt neceſſarily detain him, that he may be de- 
livered over to another cuſtody for trial; and it 
will not follow, as ſuggeſted on the other ſide, 
that a man muſt remain impriſoned for life, be- 
cauſe all juriſdictions are not confounded, and 
every inferior Court, nay even a Juſtice of the 
Peace, permitted to allow bail in caſes of high 
treaſon ; for to that concluſion the arguments in 
favour of the priſoner extend. It is truly ſaid, 
however, that in the preſent caſe, the Court can- 
not make an order to remove Mr. Platt to ano- 
ther juriſdiction, and as they cannot deliver the 
gaol of him by that means, he ought to be deli- 
vered by proclamation ; but the argument drawn 
from theſe premiſes is falſe and inconcluſive. The 
priſoner by the 38 Hen. 8. c. 2. may be tried 
either in the Court of King's Bench, or under 
a ſpecial commiſſion. The gaol of Newgate, and 
every other gaol in the kingdom, is conſidered as 
a gaol within the general juriſdiction of the King's 
Bench. Mr. Platt theretore 1s at preſent in the 
proper cuſtody of that Court in which an indict- 
ment againſt him may be preferred, and which 
undoubtedly has juriſdiction to try his offence: and 
an order in ſuch a caſe would be vain, idle, and 
inſignificant, 


But it 1s contended, that if the priſoner can- 
not be diſcharged under the proclamation of Gaol 
Delivery, yet having complied with the forms 
of the Habeas Corpus Act, he may be admitted to 
bail by virtue of that ſtatute. It has been ſhewn. 
already, however, that the power of this Courts 

under 
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under this Act, cannot extend to priſoners whom 
they have not juriſdiction to try; and a variety 
of caſes are to be found in the books which prove 
this poſition. But even admitting for a moment 
that the Court poſſeſſed concurrent juriſdiction in 
this caſe, with the Court of King's Bench, they 
would ſurely exerciſe it with ſimilar diſcretion. 
Suppoſe then that Mr. Platt had obtained a Habcas 
Corpus to the King's Bench to be bailed, would 
that Court admit him to bail under the circum- 
ſtances of this caſe? The return would inform 
the Court, that he had lain in gaol one term; 
that he had made no application to that Court ; 
that the proſecutor had not preferred any indict- 
ment againſt him ; that he was in cuſtody, in 
the gaol of the Court, on a charge of high trea- 
ſon, committed in the province of Georgia dur- 
ing the exiſtence of a rebellion there, in the 
courſe of which rebellion he was committed for 
the crime. It is not aſſuming too much to ſay, 
that, in ſuch a caſe, the wiſdom of the Court 
would not think itſelf called upon to effect his 
diſcharge. Sir William Wyndham was apprehend- 
ed during the rebellion which then exiſted. In 
Trinity 'Term 2 Geo. 1. he applied to the King's 
Bench to be bailed, and the Court, upon the 
ſingle ground that he had been apprehended for 
high treaſon bello flagranie, immediately remand- 
ed him, and he was not bailed until the rebellion 
had ſubſided, and four Terms had elapſed from 
the period of his commitment. 'This caſe abun- 
dantly proves that the Court, if they poſſeſſed the 
power, are not obliged to diſcharge the priſoner 
ex neceſſitate, or to admit him to bail without re- 
ference to any kind of diſcretion ; but it is the 
clear and eſtabliſhed law of the realm, that the 

Court 
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Court of King's Bench alone can bail in caſes of TLAE T's 
high treaſon, AGB. 


As to the defect of certainty in the warrant of 
commitment, the whole of the obſervations that 
have been made amount to this: That an indict- 
ment for this oftence muſt charge it to have been 
committed without the realm, and the precedent of 
Captain Roche's commiſſion and indictment was 
quoted to ſupport it; but no kind of learning 
upon the form of «warrants, nor any one decided 
caſe upon the ſubject of warrants, has been pro- 
duced to the Court. Much leſs ſtrictneſs is re- 
quired in a warrant than in an indidtment ; and it 
is not eaſy to conceive, whatever may have been 
the practice, that the averment contended for is 
indiſpenſably neceflary in an indictment for this 
crime; for the ſtatutes of Henry the Eighth 
make the queſtion of the venue immaterial, other- 
wiſe than as a matter of mere formality. But 
if this argument was well founded, it would 
not avail the priſoner ; for there is no analo 
between the form of indifments and the form of 
warrants ; and Courts have in their deciſions al- 
ways gone upon the fair, direct, and ſubſtantial 
intendment of the warrant, and not upon mere 
technical expreſſions. But ſuppoſe, the aver- 
ment without the realm to be neceflary, the pri- 
ſoner could not in that caſe be tried before this 
Court ; and the only conſequence would be, that (a) Com- 


he mult be ſent over to the place where the crime 3 
was committed (a). Strange, 


848. 


The Court. A warrant of commitment muſt 
contain convenient certainty ; and therefore it is 9 
3 Vin. Ab. 

not neceſſary to alledge that the charge was made 516. 
| upon 2 Inſt. 52. 
Palm. 558. 

10 Mod. 334: 1 Hale, 582, 2 Hawk. 186. 
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upon oath, for a commitment may be ſuper viſum, 
and then an oath is unneceſlary. "This doctrinę 
is completely eſtabliſhed in the caſe of Kendal v. 
Roc, 5 Mod. 58. Sir William Wyndham's caſe, 
1 Strange, 2. Mr. Wilkes's caſe, 2 Will. 1 58. 
11 State Trials, 304- and Curtis's caſe, F; o/ter, 
136. The charge in the preſent commitment is 
upon oath ; ſo ſar, it is more explicit and full 
than the law requires: it further alledges, that 
the priſonzr was charged with high treaſon at 
Savannah, m the Colony of Georgia, in North- 
America. Ihe common underſtanding of every 
man is informed, that this Nor/h-America is part 
of the four divifons of the world, and that it is 
without the four ſeas of Great Britain: The Court 
therefore cannot intend, againſt common ſenſe, 
common language, and grammar, that there may 
be a place ſituate in England, known by the de- 
ſcription of © Savannah, in the Colony of Gcor- 
« gia, in North America.” Even if it were an 
indictment, in which a greater ſtrictneſs is re- 
quired, ſuch an intendment could nat be ſupport- 
ed by any known rules of artificial reaſoning.— 
This warrant thereſore contains ſufficient certainty 
to ſhew that the high treaſon which it charges 
the priſoner with har ing committed, was in fad 
committed out cf the realm of England. It was 
the antient opinion, that the ſpecies of treaſon, 
which conſiſts, by 25 Edw. 3. c. 2. in adber- 
ing to the King's enemies, might be tried before the 
ſtatute 35 Hen. 8. c. 2. within the kingdom by 
the rules of the common law, though the aid and 
comfort was afforded without the realm ; but that 
every other ſpecies of treaſon committed out of 
the realm, muſt be tried in the place where it 
was committed, or under the provitions of that 
Act of Parliament, Perhaps thercfore in every 


other 
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other ſpecies of treaſon, except that firſt men- Y g, 
tioned, it would be neceſſary, both in the ſpeci- . 
al commiſſion and in the indictment, to purſue 

the language of the Act, and to aver that it was 
committed without the realm ; but, without giv- 

ing an opinion upon this point, it is not neceſſa- 

ry to uſe ſuch an averment in the warrant of com- 
mitment. 


As to the queſtion. Whether Juſtices of Gaol 
Delivery can admit a priſoner to bail for high- 
treaſon, independent ot the Habeas Corpus Act, 
it is very clear that the Court of King's Bench 
alone poſſeſſes ſuch a power (a); and as the King's on Hale, 
Attorney General oppoſes the diſcharge of this 8Mod. g6. 
priſoner, it is unneceſlary to conſider whether the 
Court could have diſcharged him under the pro- 


clamation, upon a ſuppoſed aſſent of the Crown, 
if the matter had paſled /ub ſilentio. 


The Habeas Corpus Act unqueſtionably autho- 
rizes Juſtices of Oyer and Terminer and General 
Gaol Delivery to admit priſoners to bail for high 
treaſon, on their complying with the forms men- 
tioned in the Act; and being made to protect the 
liberty of the ſubject, it ought always to receive 
luch a conſtruction as appears molt conducive to 
that end: but the queſtion in the preſent caſe is, 
Whether the ſpecies of high treaſon for which Mr. 
Platt is in cuſtody, is within the cognizance and 
power of that Court? 


The commiſſion under which the preſent Court Vaugh. 
of Gaol Delivery acts, is a general commiſſion of '4* 
Gaol Delivery for all oſlences, in a common and 
ordinary way, committed in the county of Middle- 
ſex. Ihe high treaſon for which the priſoner is 
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in cuſtody, ſufficiently appears on the face of the 
warrant to have been committed out of the realm. 

The ſtatute of 35 Hen. 8. c. 2. ſays, that all 
treaſons committed owt of the realm ſhall be tried 
either before the Court of King's Bench, or un- 
der a ſpecial commiſſion ; and it is in the option 
of the Crown to ſele& which of theſe judicatures 
it pleaſes for the trial of the priſoner. The peti- 
tion therefore to a Court of Gaol Delivery who 
have no power at all to try the priſoner, is nu- 
gatory and void. In the cafe of the King v. 
Tates (a), who was committed for high treaſon 
to the priſon at Hull, an application was made to 
the King's Bench in the firſt week of the enſuing 
Term, purſuant to the direction of the Habeas 
Corpus Act, and by HoLT Chief Juſtice. © Ihe 
« words of the Act are certainly in the disjunc- 
five, that the priſoner may petition the King's 
Bench, or the Gaol Delivery; but it muſt be 
e taken reſpectively, otherwiſe the felons in all the 
* gaols in England muſt be diſcharged ; for if 
they are committed juſt after the Aſſizes, and 
* come hither, they muſt be bailed ; if they are 
not indicted before the end of the firſt term, 
and if not tried before the end of the ſecond 
term, muſt be diſcharged ; and yet they cannot 
be indicted but in the county where the offence 
& was committed, which can never be thought 
« the intent of the AQ.” This caſe proves that 
the application ought to be made to that Court 
only which has juriſdiction to try the offence. Sup- 
poſe even that no A& of Parliament had pointed 
out the proper juriſdiction for the trial of this 
offence, all that the Court could have done in 
ſuch a caſe would have been to enquire by what 
method the priſoner could have been ſent over ta 
Georgia, in order to receive a legal trial, but ” 

cou 
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could not have intitled himſelf under the Habeas PLArr's 


Corpus Act to be diſcharged. Captain Roche, 
under ſimilar circumſtances, petitioned this Court, 
in July Seſſion, to be diſcharged under the Ha- 
beas Corpus Act; but the Court did not allow his 
prayer; and he was continued in gaol, although 
he was not tried till the December Seſſion follow- 
ing, and although the September Seſſion had in- 
tervened. Pirates are frequently committed to 
Newgate, to be tried by the Admiralty Seſſion, 
and no notice is ever taken of ſuch priſoners at 
the Gaol Delivery, nor any enquiry made when 
a Commiſſion of Admiralty is to iſſue. In the 
preſent caſe it does not depend on the will of the 
Crown, whether a ſpecial commiſſion ſhall iſſue 
or not; for the priſoner may apply, under the 
Habeas Corpus Act, to the Court of King's- 
Bench, to be tried or bailed; and if not tried in 
two terms after his prayer is received, he will be 
intitled to his diſcharge ; but this Court cannot 
interpoſe. 


Mr. Serjeant Glynn, Recorder. I concur in opi. 
nion with the learned Judges, that this Court 
cannot upon the preſent occaſion releaſe Mr, 
Platt ; but I do not accede to the poſition, that 
the power of Juſtices of Gaol Delivery extends 
only to the caſes they are competent to try. Com- 
mon experience proves, and neceſſity requires 
that their power ſhould extend to all priſoners 
committed for crimes. It is true, they have not 
a power, like a Court of Error, over ſummary 
convictions; but it priſoners are committed to 
take their trial in other counties, and before 
other juriſdictions, Juſtices of Gaol Delivery are 
to take notice, that it is a legal detention for a le- 
gal purpoſe, Suppoſe a priſoner in cuſtody under 

a com- 
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a commitment ſo abſurd, informal, and ſubſtan- 
tially defective, that it does not amount to any 
charge importing that he is within the juriſdiction 
of the Court, or that he is to be removed to any 
other juriſdiction to be tried; ſuch a priſoner 
would ſurely be intitled to his deliverance under 
the proclamation. A caſe of this kind occurred 
within my own practice, where a man was charg- 
ed with divers oftences in divers counties, in ſuch 
a manner that it was impoſſible to determine how 
or where he was to be tried, and at the end of 
the Seſſion I ordered him to be diſcharged. A 
priſoner charged with an offence triable under a 
ſpecial commiſſion, muſt remain a convenient 
time in gaol, for the purpoſe of ſuch trial, and 
the Court will examine whether he is legally de- 
tained for that purpoſe ; but I conceive, that if 
he is detained beyond a legal time, and no care 
taken or expedition uſed to bring him to trial, the 
liberty of the ſubject requires that the Court ſhould 
interpoſe, and effect his diſcharge, 


The priſoner was remanded, 


Martin's 
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Martin's Caſe. 


131 


Care 79. 


T the Lent Aſſizes for Northampton in the Pulling 
year 1777, Robert Martin was indicted for % from 


ſtealing twenty pounds weight of wool, the pro- live hep 
perty of James Capps. 15 * 75 wa 


the body of 


It appeared upon the evidence, that the priſo- fel 


ner had pulled the wool from the bodies of ſix- 


teen lambs and lamboxes, viz. lambs of a year 


old, whilſt they were living ; and in ſome places 
had torn the ſkin away with it. 


The property being taken from the bodies of 
living animals, a doubt aroſe whether it was the 
ſubject of larceny ; and the queſtion was referred 
to the conſideration of the Judges. 


The Judges were unanimouſly of opinion, 
That it was larceny ; and the principle they went 
upon was, .that where larceny may be committed 
of the thing itſelf, it may alſo be committed of 
the produce of that thing. Therefore, aliter & 
e converſe, it is no larceny at common law to ga- 
ther and carry away the fruit from a tree which 
1s growing, becauſe from its adherence to the 
freehold it is not larceny to ſteal the tree itſelf. 


But it has been lately determined, upon a caſe 


reſerved by Mr. Juſtice Bathurſt, that larceny 
may be committed by taking the milk from a 
cow, becauſe it would be larceny to ſteal the 
cow itſelf. This diſtinction is agreed to by moit 
of the ancient writers upon Crown Law. Dalton, 


21. Crompton, 36. But to prevent the thought- 
leſs 
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Man, leſs and wanton frolicks which might be played 

Cass. With theſe trifling kinds of property from being 
proſecuted as petty larcenies, when perhaps they 
were unmixed with any fraudulent or felonious de- 
ſign, the law, proceeding upon the idea de minimis, 
requires the property ſtolen to be of the value of 
twelve pence, The queſtion therefore, whether 
felony or not, muſt depend on the circumſtances 
denoting the intention ; as the quantity of proper- 
ty taken, or the behaviour of the party at the 
time; and if a wicked diſpoſition is diſcovered, 
une diſpofition a faire un male choze, as it is deſcrib- 
ed by Britton, it may be evidence ob felony, not- 
withſtanding the trifling quality of the thing 
taken. 


Ca bo. Edward Tuft's Caſe. 


ro indorſe AT the Lent Aſſizes for the county of Leiceſ- 
** a ter 1777, Edward Tuft was tried before 
name is Mr. Juſtice Nares, for forging an indorſement 
forgery, al- on a bill of exchange. The Jury found the priſo- 


„a 
h : 
money ner Grilty ; but the learned and humane Judge, 


1 * cautious of paſſing ſentence of death in a caſe 


well ob- which admitted of doubt, ſubmitted to the conſi- 
tained by deration of the TWELVE Jup os, Whether, upon 


—— 5 * 
in ther the following ſtate of facts, the conviction was 


name of the ? 
perſon who x 5 


uttered it. 


The bill of exchange was the property of one 
William Whethera!, out of whoſe pocket it had 
been picked or loſt, with other things, at Leiceſ- 
ter races. The priſoner had the very ſame night 
endeavoured to negociate it at Leiceſter z but be- 
ing diſappointed, he proceeded to Market Har- 

borough, 
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borough, where he bought a horſe of one J Nu 
Ingram, the landlord of the inn, and offered him this 
bil to change. The landlord not having caſh ſuffi- 

cient in the houſe, carried it to a banker's in the 

town, where the clerk told him that it was very 
good paper, for that he knew the payee who had 
indorſed it, and that if he (the landlord) would 
put his name on the back of it, it ſhould be im- 
r1ediately diſcounted. The landlord however, 
not knowing the perſon from whom he had re- 
ccived it, refuſed to indorſe it; but told the 
clerk, that the gentleman was then at his houſe, 11 
and he would go and fetch him: acccordingly - 
he went to the priſoner, who accompanied him 4 
to the banker's. The clerk then told the priſo- 1. 
ner, that it was the rule of their ſhop never to 6 $ 


take a diſcount bill unleſs the perſon offering 

ſuch bill indorſed it ; and therefore if he (the ; 
priſoner) would indorſe it, it ſhould be diſcount- if 
ed. The priſoner immediately indorſed it by the 
name of John Williams,” which was not his ; 
own name, and the banker's clerk, after deduct- 1 
ing the diſcount, gave him the caſh for it. The 

priſoner, in his defence, ſaid he had found it. 


The Judges were unanimouſly of opinion, 
That this was a forgery; for although the fictiti- 
ous ſignature was not neceſſary to his obtainin 
the money, and his intent in writing a falſe name 
was probably only done to conceal the hands 


through which the bill had paſſed, yet it was a —_ 1 
fraud both on the owner of the bill, and on the an Levy, 8 | 
perſon who diſcounted it. The one loſt the hee 
chance of tracing his property, and the other upon tte 1 
loſt the benefit of a real indorſer, if, by accident, „Hf T | 
the prior indorſements ſhould have failed. at the Old | 

CY M 

October, 

Joſeph Seſſion 


1592, 
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cus 87. Joſeph Jones's Caſe. 
Gam AT the Lent Aſſiaes 1777, for the City of 


againſt an Coventry, TFo/eph Jones was tried before 
appreveice Mr. Juſtice Nares for a miſdemeanor; for that 
orinliſting . . 
himſelf as he, being an apprentice, bound by IN DpENTURE 
a ſoldier, to ſerve one William Lucas, jobbing-Smith, for 
tures muſt the remainder of a term of ſeven years, and frau- 
be proved dulently deviſing to obtain money from the Pay- 
ſcribing maſter of the 7th Regiment of Foot, did cauſe 
witnefles. himſelf to be inliſted, without the conſent of his 
maſter, as a foot ſoldier in the ſaid Regiment, 
and did unlawfully and deceitfully receive from 
the Paymaſter the ſum of zl. 8s. he the ſaid Jo- 
ſeph Jones well knowing, Sc. that he was diſqua- 


lified from ſerving, Wc. 


To prove that he was diſqualified, the maſter 
produced the indentures of apprenticeſhip, and 
claimed his apprentice. There were two ſub- 
ſcribing witneſſes to the execution of the inden- 
ture, but neither of them were produced ; and 
the execution of it was proved by other teſti- 
mony-. | 


The priſoner was convicted; but the caſe was 
reſerved for the opinion of the TwELve Jupces, 
on a queſtion, Whether, as the aCtual and legal 
binding was the fact which conſtituted the git of 
the offence, the indenture ſhould not have been 
proved by the ſubſcribing witneſſes? And they 
were unanimouſly of opinion, 'That the inden- 
ture ought to have been ſo proved, and that the 
conviction was bad. 


Elliot's 


CASES IN CROWN LAW. 185 


Elliot's Caſe. Cat 82. 


AMES ELLIOT was indicted at Maidſtone A forged 
Aſſizes, on 21ſt July 1777, for forging a — 
Bank Norz, with the name of Thomas Thomp- the word 
ſon thereunto ſubſcribed, purporting to bear date ;, H 
the 2oth of June, 1775, and to have been ſigned in the body 
by one Thomas Thompſon, for the Governor and get 314 
Company of the Bank of England, for the pay- ur- 


ment of the ſum of FirTy Pounds to Mr. Joſeph -, in 


1 © the paper, 
Crooke, or bearer, on demand; the tenor of which is a coun- 
ſaid Note is as followeth, that is to ſay, 2 
payment of 


Ne 17. 73.—-IrROMISRE to pay to Mr. Je- money. 
« ſeph Crooke, or bearer, on demand, the ſum of 
« FirTY 


. FIFTY. * Lonvox, the 20th day of 
June, 177 5. 
“ For Gov'. and Comp?, of 


« ENT. C. B'ewert. © the Bank of England, 
„% Tho. THOMPSON.”” 


The ſecond count charged it to be © a certain 
* note in the form of a bank-note.” The third 
count charged it to be © a certain promiſſory 
* note {or the payment of money.” "There were 
alſo other counts, in which the offence was charg- 
ed to have been committed with an intention to 
defraud the Governor and Company of the 
Bank of England. 
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This indictment was admitted to be framed on 
the 31 Geo. 2. c. 22. which extends the ſubjects 
of forgery enumerated in the 2 Geo. 2. c. 25. 
to all corporations. | 
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It appeared in evidence, that the priſoner had 
applied, under the fictitious name of Pearce, to 
one Mary Smith, who uſually made the moulds 
for the Bank of England paper, to make him a 
pair of ſmall moulds, finer than thoſe which ſhe 
made for the uſe of the Bank ; but ſhe refuſed 
to execute his order. That about two months 
previous to finding the indictment, the priſoner 
delivered to a Mr. Robert Ryland, a copper-plate 
printer, two copper-plates and a quantity of fine 
paper, deſiring that he would ſtrike off two dozen 
impreſſions from each plate, the one of which 
was engraved for the ſum of Twenty Pounds, 
the other for the ſum of Firry Pounps, both 


of them payable by the Gov. and Comp?. of the 


Bank of England. Mr. Ryland ſtruck off the im- 
preſſions, purſuant to the order, and re- delivered 
them, with the plates, to the priſoner. When 


the priſoner was apprehended, impreſſions of the 


above deſcription were found upon him, and pro- 
duced in Court, together with the copper: plates, 
which had been found in conſequence of informa- 
tion derived from him. Among the printed im- 
preſſions found upon the perſon of the priſoner 
was the forged inſtrument ſtated in the indict- 
ment. The plate from which it had been ſtruck 
off was identified by Mr. Ryland; and the Officers 


of the Bank proved, that it was in every reſpect 


ſimilar to a bank- note, except, fir/#, that the 
number was not filled up: ſecondly, that the 


word PounDs was omitted in the body of the 


note : thirdly, that the texture of the paper was 
rather thicker than that uſed by the Bank : and 


fourthly, that in the fabric of it the water-mark, 


viz. the words BANK or ENGLAND were not 
inſerted: but they ſaid, that a bank-note, with 
the like omiſſion of the word Pounps in the bo- 


dy 


* 
— 


CASES IN CROWN LAW, 187 


dy of it, being regular in other reſpects, would E11107's 

be paid by the uſage of the Bank, after it had 8. 
ed the Examiner's Office. A real bank-note 

of the ſame date and tenor, except as above ex- 

cepted, was produced in evidence. 


Mr. Morgan, the priſoner's Counſel, contend- 
ed, Firſt, That the word PounDs being omitted 
in the body of the note, it was not a note for the 
payment of money ; or if it was for the payment 
of money; it was totally uncertain what coin, 
whether pounds or ſhillings, and that upon ſuch 
an uncertainty in a declaration the plaintiff would 
be nonſuited. 


To this objection it was anſwered, That the 
tenor of the note imported a promiſe to pay 
ſome money by a Company whoſe peculiar traffic 
is in caſh, and whether for pounds or ſhillings 
would make no difference in the offence. 


Secondly, That this was no forgery upon the 
corporation of the Bank of England, becauſe the 
water- mark was omitted in the note, which was 
eſſential to the notes of the Company; and there- 
fore it bore no reſemblance to their notes, and 
could not be a fraud upon them. 


* 
—_ 


' To this it was anſwered, That whatever weight 
this objection might have upon the count for 
forging a bank-note, it had none upon the count 
charging it to be a note for the payment of mo- 
ney. It was clearly to be paid by that corpora- 
tion, and a fraud upon them. A counterfeit 
need not be a critical counterpart. If made mala 

ide fo ſimilar as to have an aptneſs to impoſe, it 
is ſuffictent. "The * is not of the eſſence 
2 of 
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FLIL1T's of a bank. note, ſince the Company are not 


Case. 


2 


obliged by any law to uſe it. They may drop it 
or ule it as they ſee occaſion. It is ſufficient that 
the tenor of the note imports a promiſe from the 
corporation of the Bank to pay. The caſe of a 
forgery by one Vaughan, tried at O. B. in 1768, 
was cited, in which moſt of the letters of the wa- 
ter-mark were omitted in the ſubſtance of the pa- 
per; but as no authentic or accurate ſtate of the 
caſe was produced, no ſtreſs was laid upon it. 


The learned Judge left it with the Jury to con- 
ſider whether the word FirTy imported Pounps ; 
and the Jury found the priſoner Guilty upon the 
count which charged him with forging © a cer- 
e tain promiſſory note for the payment of money, 
“ with intention to defraud the Bank of Eng- 


© land,” and acquitted him of the reſt of the in- 


dictment. 


Mr. Morgan, the priſoner's Counſel, moved 
the following objections in arreſt of judgment. 


Fir, It is charged in the count upon which the 
priſoner is found guilty, to be a note for the pay- 
ment of money ; but in reciting the tenor of it 
appears to be for the payment of FirTy, and 
does not ſay Pounds. The recital therefore ma- 
terially varies from the charge, by leaving out a 
deſcription of the coin, whether pounds or ſhil- 
lings, for which the note purports to be drawn, 
and no other coin can be conſidered as money. 


Secondiy, That it cannot be with an intention 
to defraud the Governor and Company of the 
Bank of England. The 31 Geo. 2. c. 2. ſ. 78. 
whereon the count upon which he is convicted is 


grounded, 
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grounded, relates, and the other ſtatutes relate £1.197's 
to notes for the payment of money; but the te. 
nor of the note ſet forth is not for the payment 

of money, and therefore not within them. The 

note produced in evidence appears intended to 
reſemble a bank-note ; but all bank-notes have 

the words BANK of ENGLAND viſible in the ſub- 
ſtance of the paper, and the count charges the 
intention to defraud the Bank. There is not the 

leaſt appearance of the words Bank of ENGLAND 

in the ſubſtance of the note, and therefore does 

not reſemble the notes of that corporation. 


In Mich. Term 18 Geo. 3. the Jupces, at 
Serjeants or Symond's Inn, were unanimouſly of 
opinion, That the verdict was legal. 


. 5 
Harriſon's Caſe, cin By; 


T the Old Bailey, in September Seſſion To aher 
1777, John Harriſon was convicted before a of 


monev re- 


Mr. Juſtice Black/tone, on the ſtatutes 2 Geo. 2. ceived, 


c. 25. and 31 Geo. 2. c. 22. f. 78. for forging e af 
a certain receipt for money, with intention to de- the Bank, 
fraud the corporation called The London Afſu- Rach N 


Book, br 


rance.” ptefixir g a 
figure 10 
increaſe 

The priſoner was Accountant to the London en. 


Aſſurance, who kept their caſh at the Bank of forgine a 
England. They had paid in a ſum of 2101. oft 


which 


* 
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Hank's which was entered by Clifford, a Caſhier of the 
Cate. Bank, in their bank-book, in this mauner : 


* 1777 June, 16 Bank Notes. —Cliford.—210," 


The priſoner altered this entry by placing the 
figure 3 before the figure 210, which made the 
entry, 


6 x 777 June, 16 Bank Notes. —Clifford.—3 2 101,” 


It was referred to the conſideration, of the 
TWELVE JUDGEs, Whether this was © g@ receipt,” 
within the meaning of the ſtatute on which the 
indictment was founded? And they were unani- 
mouſly of opinion, That it was & @ receipt for 
money,“ and that the conviction was pro- 


Per. 
Cie 84. Lyon Lyons' Caſe. 
A houſe | T the Old Bailey, in January Seſſion 1778, 


1 Lyon Lyons and Thomas Miller were tried 
not inha- before Mr. Serjeant Glynn, RecorDeR, for bur- 
bited. 13 glariouſly breaking and entering the dwelling- 
dwelling- houſe of Edward Smith, with intention to com- 
| — 3 mit a felony. 
tho' part of 


is prop*r- The Jury found a general verdi& Guilty ; ſub- 
i:red in it. ject to the opinion of the JuDcts, upon the fol- 


lowing Caſe. 


Mr. Smith had ſome time before purchaſed this 
houſe with an intention of reſiding in it, and had 
ſome effects therein, to the value of about ten 
pounds; but at the time the offence was ſuppoſed 
to have been committed, it was under the * 

0 
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of a carpenter, for the purpoſe of being repair. Id 
ed; and Mr. Smith had not himſelf entered into . 
poſſeſſion of any part of it, nor did any part of 

his or any other family ſleep there. Ihe priſo- 

ners broke and entered this houſe in the night- 

time, with an intention to ſteal; but whether it 

can in conſtruction of law be conſidered the 
dwelling-houſe of Edward Smith, they ſubmit- 

ted, &c, 


This Caſe was made upon the objection of Mr. rd 
Howarth, the priſoner's Counſel ; and a copy of L. C. J. e 
it was delivered to each of the JuDcts named in 22 B 
the margin (a). Skinner, 


The Judges were of opinion, That a houſe ſo Ir * I 


ſituated could not be conſidered as a dwelling- hit, 
houſe, it being completely uninhabited, and Nares, 


therefore there could be no burglary. Gon | 5 
The judgment againſt the priſoners was ac- Willes, 
cordingly arreſted (6.) | — Per- 

Mr. B. Ho- 


(5) In December, Seſſion 1782, William Fuller was indicted at tham, 
the Old Bailey before Mr. RECORDER, for a burglary in the Mr. B. 
dwelling-houſe of Henry Holland.—The houſe was new built, and Eyre. 
finiſhed in every reſpect except the painting, glazing, and the floor- : 
ing of one garret: a workman who was conftantly employed by 
Mr. Holland, who was a builder, flept in it for the purpoſes of 
protection; but no part of Mr. Holland"s domeſtic family had yet 
taken poſſeſſion of the houſe ; and ThE COURT, upon tae au- 
thority of Lyon Ca/e, held that it was not the davel/11g-houſe of 
the proſecutor. | 


Tickner's 
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Can 85: Tickner's Caſe, 
Onanin- A T the Old Bailey, in February Seffion 1778, 


ofMayhem Thomas Tickner and Thomas Adams were in- 
u dicted on the ſtatute 22 and 23 Car. 2. c. 1. 
r. the ma- commonly called the Coventry Act; Thomas Ticł- 
975 and ner, for making an aſſault on William Jacob with 
wall, may 2 bill-hook, and ſlitting his noſe, with intention 
be colle®- in ſo doing to maim and disfigure the ſaid Milli- 
the cir= am; and Thomas Adams, for being preſent, aid- 

ang need ing and abetting in the ſaid felony. | 
pre, Ihe proſecutor was ſervant to a Mr. Cole, of 
Twickenham, within about a quarter of a mile 
and Mood. Of whoſe houſe the priſoner lived. About twelve 
burns o'clock at night, on the 16th January, 1778, the 
5 proſecutor diſcovered the priſoners in a field be- 
longing to his maſter, where Tickner was pulling 
up turnips. The proſecutor went up to Tickner, 
and ſpoke to him; but inſtead of making any 
reply, Tickner immediately {truck him on the noſe 
with a ſharp inſtrument fixed into a ſtick of 
wood, and hanging looſe, ſomething like a flail. 
The blow knocked him to the ground, and he 
received ſeveral blows after he was down, which 
rendered him ſenſeleſs for ſome time. He was 
carried to St. George's Hoſpital, and upon ex- 
amination a ſmall ſuperficial wound was found 
upon the right ſide of his noſe; a very large 
wound upon his neck, unmediately under the 
lower jaw; a cut upon his hand; a ſmall one in 
See Cro. the right brow ; and eight wounds on the top of 
Cir. Al. p. his head. The cut upon the noſe had divided 
Lee'sCaſe, the exteguments of the noſe in an ablique direc- 
ante, p. 5s tion; but did not go through the bones of the 
noſe, 


Tr. 212, 
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noſe, There is very little but ſkin covers the Trcx- 
bones of the noſe, and it went to the bone, but Cc. 
did not penetrate into the noſtril. It was rather 
a cut or ſcratch than a ſlit; but it was ſufficient to 


leave a mark viſible for a long time. 


The evidence did not ſufficiently affect the pri- 
ſoner Adams to put him upon his defence; but 
Mr. Juilice Gould (preſent Mr. Juſtice A/bhur/t, 
and Mr. Baron Perryn) told the Jury, that he 
thought the evidence againſt Thomas Tickner, it 
they believed it to be true, ſufficient in law to 
convict him of the charge in the indictment; for 
that he conceived it was not neceflary that either 
the malice aforethought, or the lying in wait 
ſhould be expreſsly proved to be on purpoſe to 
maim or disfigure. The priſoner was engaged in 
a criminal matter (4); he was prepared with a {2) See 13 
weapon to defend himſelf againſt any oppoler, by which 
and to ſupport himſelf in his unlawful deſign of ang; 
ſtealing the turnips, and therefore was aniwer- made a 
able for the conſequences which happened in the /7/emca- 
proſecution of his felonious intent. As to the 


 Clitting of the noſe, it had been adjudged in the 


caſe of one Kirby (b), that a ſeparating of the (5) This is | 


fleſh was ſufficient to bring the offender within the Gan 


meaning of the Act of Parliament, and that in the Caſe, ante. 
preſent caſe the cut had reached the bone. 


The Jury found the priſoner Guilty; but on his 
receiving judgment, Mr. Serjeant Glynn, REcoR- 
DER, ordered the execution of the ſentence to be 
reſpited, until the opinion of the TWELVE JUDGES 
could be procured, Whether this conviction was 
proper within the meaning of the ſtatute? the 
words of which are, That if any perſon ſhall 
on purpoſe, and of malice aforethought _ 

* by 


| 
14 
| 
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„by lying in wait, unlawfully cut out or diſable 
* the tongue, put out an eye, //it the noſe, cut 
off a noſe or lip, or cut off or diſable any limb 
© or member, of any ſubject of his Majeſty, with 
intention in ſo doing to maim or disfigure, in 
« any the matters above-mentioned, ſuch his 
« Majeſty's ſubject; the perſon ſo offending, 
his counſellors, aiders, and abettors, knowin 

« of and privy to the offence as aforeſaid, ſhall 
be felons, and ſuffer death without the benefit 


4 of clergy.” p 


The Judges were of opinion, That the con- 
viction was right (a). 


(a) In April Seſſion 1783, * Mills, was tried upon this 
ſtatute before LoR D Curry BARON EY RE, for maiming on 
purpoſe, and of malice aforethought, and by lying in wait, one 
Thomas Braffer. 

The Court ſaid, a perſon who intends to do this kind of miſchief 
to another, and by deliberately watching an tunity, carries 
that intention into execution, may be {aid to lie in wait on pur- 
paſe. It is not neceſſary that a man ſhould plant himſelf in any 
8 concealment, and effect the miſchief by ruſhing from 

is —— to bring the offence within the meaning of the 
ſtatute. If having formed an intention to maim, he comes una- 
wares behind the perſon he intends to maim, and takes a conve- 
nient opportunity of deliberately doing the injury, it is a Hing in 
wart, although he does not take any particular length of time, or 
appear to uſe any extraordinary degree of preparation io perpe- 
crate the miſchief, Es 


Rowland 
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Rowland Ridgelay's Caſe. 


ATIs was a caſe upon the 8 and 9 Will. 3. Whatfhall 


c. 26. drawn up and reſerved by Mr. Ba- you — 


ron Hotham, at the Old Bailey, in December Seſ- puncheon 


ſion 1778, for the conſideration of the TwELvE 
Jupces. 


The indictment ir counted, That the priſo- 
ner not 2 perſon employed in or for the 
Mint, &c. knowingly, feloniouſly, and traito- 
rouſly had in his cuſtody and poſſeſſion one pux- 
CHEON, made of iron and ſteel, in and upon 
which was made and impreſſed the figure, reſem- 
blance, and ſimilitude of the head ſide of A smiL- 
LING, without any lawful authority or ſufficient 
excuſe for that purpoſe, againſt the duty of his 
allegiance, &c. | | 


The third count was the ſame as the firſt, for 
having in his poſſeſſion a puncheon, in and upon 
which was impreſſed the figure, reſemblance, 
and ſimilitude of the head fide of A GUINEA. 


The ſecond and fourth counts reſpectively charg- 
ed, that the ſaid puncheon would imprſt and 
make the figure, reſemblance, and ſimilitude of 
the head fide of a ſhilling, and a guinea. 


The words of the Act of Parliament, as far as 
they relate to this queſtion, are, © that whoſoever 
«© ſhall knowingly make or mend, or begin, or 
proceed to make or mend, or aſſiſt in the 
* making or mending of any puncheon, coun- 
& ter-puncheon, matrix, ſtamp, die, pattern or 
* mould, of ſteel, iron, filver, or other metal 
* or metals, or of ſpaud, or of fine founders 

| ; « earth, 


within the 
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Rir a- s earth, or ſand, or of any other materials 


* whatſoever, in or upon which there ſhall be, 
* or be made or impreſſed, or which will make 
* or impreſs the figure, ſtamp, reſemblance, or 
* fimilitude of both or either of the ſides or flats 
<* of any gold or ſilver coin current within this 
„ kingdom, &c. or ſhall knowingly buy, ſell, 
hide or conceal, or without lawful authority 
or ſufficient excuſe for that purpoſe, knowingly 
* have in his, her, or their . houſes, cuſtody or 
* poſſeſſion, any ſuch puncheon, counter-pun- 
& cheon, matrix, ſtamp, die, or other tool or in- 
* ſtrument before-mentioned every ſuch offen- 
* der or offenders, their counſellors, procurers, 
„ aiders, and abettors, ſhall be guilty of high 
5 treaſon,” | 


It was fully proved that the puncheons were 
found in the priſoner's lodgings, and that he had 
them knowingly for the purpoſes of coining. 
The Jury accordingly found a general verdict 
Guilty; but as no caſe had been decided upon 
this branch of the Act, the Court wiſhed to have 
the opinion of the JupoꝝEs upon the following 
evidence of the Engraver of the Mint, Whether 
theſe were or were not puncheons within the 
meaning of the legiſlature ? 


«© The puncheons found in the priſoner's cuſ+ 

* tiody are complete, and are hardened ready 
« for uſe; bat it is impoſſible to ſay that the 
& ſhillings which were found, were actually made 
« with theſe puncheons. The impreſſions are 
4 too feint to be exactly compared; but they 
have the appearance of having been made with 
„ them. The manner of making theſe punche- 
* ons is as follows: A true ſhilling is cut away 
to the outline of the head; that outline is fix- 
& ed 
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ed on a piece of ſteel, which is filed or cut Ribeg- 


cloſe to the outline. This is a puncheon ; and 
the puncheon makes the die, which is the 
counter-puncheon. A puncheon is complete 
without letters, but it may be made with let- 


* ters upon it; though from the difficulty and 


inconvenience it is never ſo made at the Mint; 
but after the die is ſtruck, the letters are en- 
graved on it. A puncheon alone without the 
counter-puncheon will not make the figure ; 
but to make an old ſhilling, or a baſe ſhilling 
current, nothing more 1s neceſlary than theſe 
inſtruments. Ihey may be uſed for other 


. purpoſes, ſuch-as making ſeals, buttons, me- 


dals, or other things * ſuch impreſſions 
are wanted.“ 


On the firſt day of Hilary Term 1779, Eleven 
of the Jupces (abſents L. C. J. De Grey) were 
unanimouſly of opinion, That this was a punche- 
on within the meaning of the AQ; and at the 
February Seſſion following the priſoner received 
judgment of high treaſon. 


dlay's 


LAY'S 
CASE. 
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Cann 89. May's Caſe. 


The words T the fittings at Weſtminſter, in Hila 


4 I Term 1779, before Mr. Juſtice Buller, the 
** formfol- defendant was tried on an indictment for perjury 
40 lowing, 


* fay,” do againſt A. for an aſſault. The indictment for the 
— _ aſſault charged, that the proſecutor had received 
to recite an injury, whereby his life was greatly deſpair- 
the inſtru” « ed of.” The indictment for the perjuty intro- 
verbatim. duced the firſt indictment in theſe words, which 
Doug: 194 « indictment was preſented in manner and form 
& following, that is to ſay,” and then ſet forth in 
hec verba; but in reciting the paſſage above- 
mentioned, the word © deſpaired”” was omitted. 


The Counſel for the defendant admitted that it 
was not neceſſary to have recited the indictment 
for the aſſault; but it was contended, that the 
proſecutor by the words © in manner and form fol- 
* lowing, that is to 24 had undertaken to recite 

0 


it; and that having ſo done, he was bound to ſet 
it forth verbatim. ; 


But the learned Judge over-ruled the objection. 

He ſaid that the word © tenor had fo ſtrict and 
technical a meaning as to make a literal recital 
neceflary (a); but that by the words, © in man- 

(a) The * ner and form following, that is to ſay (, 
word + a- nothing more was requiſite than a ſubſtantial re- 
** fore/aid” cital: the variance therefore in the preſent caſe 
_ - was only matter of form, and did not vitiate the 
the party indictment. He mentioned alſo a caſe where the 


EXA . . * 
AN variance was undertood, in the recital of an 


Boyce v. affidavit 
Whitaker, 
Dougl. 97. (5) See the King v. Powel, ante, p. 76. 
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affidavit in an indictment, inſtead of © under- = Y's 
« /tood;”” in which, though the introdutory 
words were, 7o the tenor and effect following,” (a) See the 
c. the Court determined that the variance was Peg. an- 
not fatal (a FA te, p. 137. 


The defendant was convicted; and on motion 
to the Court of King's Bench a rule was granted, 
on the ground of this variance, to ſhew cauſe 
why the verdict ſhould not be ſet aſide, and a 
judgment of acquittal entered : but it was after- 
wards dropped without argument ; and in the Eaſ- 
ter Term vie the — was called upon 
his recognizance, in order that judgment might 
be pronounced againſt him. 


Donnally's Caſe. Cazx 88. 


A T the Old Bailey, in February Seſſion 1 .,.... 
1779, 


James, ALIAS Patrick Donnally Was money 
tried before Mr. Juſtice Buller, and found guilty f "Pr 


: . g ſon againſt 
of having committed two ſeveral highway rob- his will, by 


threaten- 


beries upon the perſon of the Honourable CVarles t ac. 


Fielding, Eſq; ſon of the Earl of Denbigh. But + e him 
the judgment was reſpited, and the following val pra- 


caſe ſubmitted to the opinion of the Jupces, tices, a- 
mounts to 
the crime: 


Caſe. On the 18th January, 1779, the proſe- He“ 
cutor Mr. Charles Fielding dined at Mrs. Cotten's, 
in Harley-{treet, Cavendiſh-ſquare. As he was 
returning through Soho- ſquare towards 1 

ouſe, 


— s wo ˙ „ 
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houſe, between the hours of fix and ſeven o'clock 
in the evening, he met the priſoner, whom he 
had never ſeen before. The priſoner defired that 
Mr. Fielding would give him a preſent. Mr. 
Fielding aſked, ©* For what?“ The priſoner an- 
„ ſwered, © Tou had better comply, or I will take 
c you before a Magiſtrate, and accuſe you of an at- 
& tempt to commit an unnatural crime.“ 


Mr. Fielding then gave him half a guinea, 
which the priſoner ſaid was not fufficient ; but 
Mr. Fielding had no more in his pocket. On the 
20th January, about four o'clock in the evening, 
Mr. Fielding met the priſoner again in Oxford- 


ſtreet, who made uſe.of the ſame threats as be- 


fore; ſaid Mr. Fielding knew what pafled in Soho- 
ſquare; and unleſs he would give him more 
money, he would take him before a Magiſtrate 
and accuſe him of the fame attempt, and that it 
would go hard againſt him unleſs he could prove 
an alibi, Mr. Fielding then went to the ſhop of 
Mr. Walter, a grocer in Old Bond-ſtreet. The 
priſoner followed him, and ſtaid on the outſide 
of the door. When Mr. Fic/ding went into the 
ſhop, he took a guinea out of his pocket, gave it 
to Mr. Walter, and deſired he would give it to 
the man at the door; which Mr. Fielding ſaw 
him do, and then the priſoner went away. Mr. 
Fielding ſaid he was exceedingly alarmed at both 
the times, and under that alarm gave the money. 
He was not aware what were the conſequences 
of ſuch a charge, and he apprehended it might 
coit him his lite. 


The Jury were deſired to conſider, t, Whe- 
ther they were ſatisfied that Mr. Fielding delivered 
his money through fear, and under an apprehen- 

| ſion 
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ſion that his life was in danger? Secondly, If they Porr 
did not think that Mr. Fielding apprehended his Cas. 
life was in danger, whether the money was not 
obtained by means of the priſoner's threats, and 


againſt the will of Mr. Fielding ? 


The Jury found him guilty : and ſaid they were | 
ſatisfied that Mr. Fielding delivered his money N 
through fear, and under an apprehenſion that his 
life was in danger. | | 


The queſtion is, Whether this amounts in law 
to A ROBBERY ? Signed, F. BULLER, 


19th Feb. 1779. . | 


On the 29th April following, the twelve Judges 
aſſembled at L. C. J. De Grey's houſe in Lin- 
coln's-Inn Fields, for the purpoſe of hearing 
Counſel upon this caſe. It was argued by Mr. 
Howarth for the Crown, and by Mr. Graham for 
the priſoner. The Counſel for the Crown ſpoke 
firſt, and afterwards replied to the arguments by 
the Counſel for the priſoner. The Counſel then 
withdrew, and the Jupcts debated the point 
among themſelves, and then gave their ſeveral 
opinions, beginning with the junior Judge. 


At the enſuing May Seſſion at the Old Bailey, 
Mr. Juſtice Milles delivered the reſult of their deli. 
berations to the following effect. 


The queſtion ſubmitted to the Judges was, 
& Whether this offence amounts to a robbery.” I 
This queſtion has been argued by Counlel, _ 4 
e : or 4 
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D yy \L for the priſoner and for the Crown. The twelve 


Cass. 


Judges have inveſtigated the ſubject, and deliver- 
ed their ſentiments Feriatim ; , and they are unani- 
mouſly of opinion, That the priſoner at the bar 
is guilty of che crime of which he has been con- 
victed. 


The grounds and principles upon which this 
d termination has been formed, I ſhall endeavour 
to ſtate to the Court with equal brevity and per- 
ſpicuity. 


The definition of robbery, as it is given by 
Sir lian Staundforde, Sir Matthew Hale, and 
Mr. Serjcant Hawkins, is * a felonious and vio- 
leut taking of any money or goods from the 
„ perlon of another, putting him in fear;“ from 
which it is evident, that to conſtitute the crime 
of robbery, three ingredients are neceſſary: fir/t, 
a felouious i intention, or animus furandi : ſecondly, 
lome degree of violence, or putting in fear: 
thirdly, a taking from the perſon of another. 
But as the Judges declared, they did not mean 
to draw the exact line what ſhould or what ſhouid 
not be comtrued a robbery, but that every caſe 
mutt depend on its own particular circumſtances, 


it will be ſuſficient for me to ſhew that the facts 
proved in the preſent caic, are within the defini- 


tien of that oitence. 


Fra, The felonious intention, or animus fu— 
rand:. 


The priſoner, a ſtranger to Mr. Fielding, ſtops 
him in the ſtrect during "the duſk of the evening, 
and deiircs “ that he u id vive him a prefer * 
and when he is aſked, „For what ?” he replics, 

Nou 
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* You had better comply, or I will take you be- Do 


fore a Magiitrate, and accuſe you of an at- 
„ tempt to commit an unnatural crime.” This 
conduct will not bear two conſtructions. It is 
clear that he laid in the way for the purpoſe of 
obtaining money, againſt the will of Mr. Fielding ; 
and wherever one man obtains property from the 
poſſeſſion of another again his bil, the law pre- 
ſumes the act to proceed from a felonious inten- 
tion, unleſs the cucumitances under which it was 
done evince the contrary ; for the ſecurity of pri- 
vate property 1s the care of the law, and the pre- 
ſumptions which it railes to attain the end, can- 
not be repelled by even a ſpecious pretence ot 
right; much leſs in the preſent caſe, where the 
baſcneſs of the deſign is apparent. Nor will the 
law ſuffer its object to be evaded by an ambiguity 
of expreſſion ; for if a man animo furandi ſays, 
Give me your money—Lend me your money 
Make me a prgſent of your money,“ or words 
of the like imp, they are equivalent to the 
moſt poſitive order or demand; and if any thing 
be obtained in conlequence, it will form tae firtt 
ingredient in the crime of robbery. 


The ſecond point conſidered was, Whether the 
priſoner had uſed that degree of violence, or in- 
{pired that degree of fear, which the law hol; 
neceſſary to conſtitute this offence. lu the des. 
nition above-mentioncd, thefe two words arc in— 
clude as delcriptive of the cauſe and the eee; 
but the law does not in this cale require an 7/407 
violence upon the perſon, or an exiiting tear 11 
the mind. A man with a cutlaſs under his arm, 
or a piitol in his hand, demands and obtains the 
money of another without touching his perion. 
Here no aCtual violence is uſed. “ Suppoſe,” 


O 2 ſavs 
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* ſays Mr. juſtice Ter, p. 128. © the true man 


S 


is knocked down, without any previous warn- 


ing to awaken his fears, and lieth totally in 

“ ſenſible while the thief rifles his nockets ; z 
* where is the circumſtance of exiſting fear?“ 
And yet in both theſe caſes the crime would be 
robbery. The putting in fear need not be laid 
in an indictment for this offence, nor the fact of 
tear proved upon the trial; but if it be laid to be 
done violently and againſt the will, the law in 
edium ſpoliatoris will preſume it. It is not even 
nectilary that there ſhould be actual danger; for 
a robbery may be committed without uling an 
ollenſive weapon ; as by uſing a tinder-box, or a 
candleſtick inſtead of a a pittol. A reajonable 
fear of danger, cauſed by the exerciſe of a con- 
ſtruft:ve viglence, is ſutticient ; and where ſuch a 
terror 18 impreſied upon the mind as does not 
leave the party a free agent, and in order to get 
rid of that terror he delivers hig money, he may 
clearly be ſaid to part with ik Mainſt his, Will. 

Nor need the degree of ond violence be 
ſuch, as in its eticas neceſſarily imports a proba- 
ble injury; for when a villain comes and de- 
Pancs money, no one knows how far he will go; 
and © 1 the fact be attended with ſome circum— 
& ſtances of terror and violence, which in com- 
* mon experience are likely to induce a man to 
“ part with his Propertys {or the tilecy of his 
„ perlon,“ it is ali the law requires. Sir Aatther 
Hale, 552. cites a cale irom the Ycear-Books of 


La 


W. Edward the Third (%, witch carried this doc- 


trine ſtill fartheg. It tincyes come to rob a 
„ man, and finding little about him, enforce 
him by menace ot death to wear en a book 
* to {tcl em a greater uin, which he doth 

accord— 


a. 
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© accordingly, this is a taking by robbery (a):“ Poxxat- 


and yet when he fetches the money, he 1s re- Chas: 


| moved from all terror but the tear of breaking 
his oath, and 1s out of the reach of violence. 1 
cites thi: 


But let us ſee how far the circumſtances which es HY A 


attended the fact in the preſent caſe, will bring tun: in the 
it within theſe rules of law. A young gentleman 5; A 
from ſchool is accoſted at night in London ſtreets 2 
by a perſon he never ſaw before, whom he muſt 8 IE 
ſuſpect to be a villain. The ſtranger demands ah. 
preſent. This conduct ſeems ſulficient to ſatisfy 
the legal idea of robbery. But the priſoner goes 
further, and ſays, ** You had better comply, or 
„I will take you before a Magiſtrate.” This is 
a threat of perſonal violence, for the proſecutor 
had every thing to fear, in being dragged through 
the ſtreets as a culprit charged with an unnatu- 
ral crime. The threat mult neceſſarily and un- 
avoidably impart intimidation. It is equivalent 
to actual violence; for no violence that can be of- 
tered, could excite a greater terror in the mind, 
or make a man ſooner part with his money. 

1 The menaee is much ſtronger than that in Har- 

man's Caſe, I Hale, 5 34. and it is implied, that 

if the violęnse that caſe had preceded the thekt, 

Y it would have been robbery. What can operate 

more powertullyggn the mind thau a menace to 

do that, which ga its conſequences would blaſt 

the faireſt fame nd ruin for ever the brighteit 

character ? It is much more likely that ſuch 2 a me- 

nace ſhould occafion fear, than thoſe which Mr. 

| Serjeaut Hawkins has mentioned in his Pleas of 

| the Crown. It is how ever ſuſicient to unplant a 

) reaſonable fear of danger, Which might operate in 


218 
conjtantem virum, as h matriculoſum, much 
come from ſchool for 


well 
the 


more on the mind*of a b 
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* the holidays. It was argued by the priſoner's 


Cace, 


Counſel that this was a fraudulent extorting, and 
not a 7aking by violence; but in many caſes fraud 
will ſupply the want of alolenen as in burglary, 
where the breaking is a neceſſory ingredient : 

and if a Perſon fraudulently g get admiſſion into a 
hols by colour of Jaw, or under pretence of 
taking lodgings, or of having buſine's, it has fre- 
quently been held ſufficient proof of a conſtruc— 
tive breaking. Several of the Judges thought 
there was a great analogy between theſe cafes and 
the preſent, and therefore that it ought to be go- 
verned by the like principics. "here is no adtual 
breohirg in thote cales of burglary ; there is no 
actual wiclence in the preſent caſc; yet the fraud 
in both amounts to a cn/lru7ive breaking in one 
caſe, and to a ron/truflive wiclence in the other; 
but the determination did not turn entirely upon 
this argument. ; 


As to the third ingredient, viz. a taking from 
the perſon, the Judges were of opinion, "That 
ingenuity could not raile a doubt upon the point. 


But before I conclude, it may be proper to 
ſtate the leveral authorities which ſupport this de- 
termination of the Judges. The fir? caſe was 
mat of Famer Breton, who was tried and con- 
vited at the Od Bailey, in October 1763, for a 
highway robbery on NR Hudfon ; and he was 
executed. Ihe ſecond caſe was that of Thomas 
Tones, tried and convicted before Mr. Baron Ho 
tham, in Februa ary Seſſion 1776; and his caſe 
was detcrmined to be robbery by all the Judges 
at Serjeants Inn Hall; and hg was executed.— 

he third caſe was that of N, Harrold, in laſt 


June Seſſion, who vas tried, and convicted of the 


like 
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like charge; but he was afterwards reprieved upon DN 

ſome doubt on the evidence. In all theſe three Ci. 

caſes there was this difference from the >retcat 

caſe, that ſome actual violence was proved, as 

taking and ſeizing by the arm or collar. But the 

Judges all held, this did not. make any material 

diſtinction ; but that ſuſſicient was proved in this Sr Hick- 
mim 5C:tie 


caſe for the Jury to find the priſoncr guilty of 6. 
RoBBERY. 


The King verſus Burv. Ca 8E 89. 


N the King's Bench, Faſter Term 19 Geo. 3. A Clerk of 


a rule had been obtained to ſhew cauſe wh: y 1 


an attachment ſhould not iſſue againſt the defend- upon the 


ant, who was Clerk of Aſſize on the Norfolk — 


Circuit, for not obcying a writ of Certiorari to for hi fees; 


remove an indi& ment For murder, and a ſpe- 3 b 


cial verdict founded upon it (a). On ſhewing indi&ment 


cauſe againſt the rule, it was inſiſted by the de- evra 


fendant's Counſel, that he had a right to retain prolixity, 
the record till he ſhould be paid his fees for draw. de Fares) 8 


ing, ingroſſing, Sc. which the Attorney for the paz the ex- 


priſoner had refuſed to do, on the ground of rene 
their being exorbitant. Us) Barth, 
wick“ caſe, 
Doupl. 197. 


Lord Mansfield ſaid, he ſhould be very unwil- 
ling to determine that a Clerk of Aſſize has a lien 
on the records of the Court for his fees, for that 
he forcſaw great inconvcuicnce irom ſuch a doc- 
trine; it was therefore referred to the Maſter: and 
on the Attorney tor the priſoner undertaking to 


pay as much as he ſhould report to be due, the go 
cor 
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1 cord was returned into Court, and the rule for 
the attachment diſcharged (a). 


(a) In the ſame Term the Court referred an indictment for per- 
Jurv againſt Mqy, which had been removed from Hicks Hall, to 
the Maſler, to ſee what part of the record was necefſaiy ; and 
made an order that the Clerk of the Peace ſhould pay the expence 
incurred by ſuch unneceſſaty part.—N. B. It was drawn to an ex- 
orbitant length, by ſtating all the continuances on the former pro- 


ſecution, &c. which is rendered unneceſſary by the expreſs words 
ot the 23 Geo, 2. c. 11.1. 1. 


C58 90, Fedges's Caſe. 


Whatſhall MT the Old Bailey, May Seſſion 1779, the 
ee priſoner was indicted for ſtealing ſix light 
the free= glazed window ſaſhes. The window: frames from 
OT which they were taken were fixed into their pro- 
per places, but the ſaſhes were neither hung nor 
bedded in the frames, but were faſtened in by 
laths nailed acroſs the frames to prevent their fall- 


ing out. 


The Court (a) held they were not fixed to the 


(a) Mr. freehold. 
Juſtice 


Willes Mr, Baron Hotham, Mr, Serjeant Glynn. 


Jones's 
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Jones's Caſe. Carr gr, 


A Chelmsford, 2 1ſt July, 1 77%, William Jonce, In an in- 


otherwiſe Thorowgood, was indicted before {ment 
forforgery, 


Lord Mansfield, for that he, having in his cuſtody the wor... 


« . 222 4 "is, AF li forties 
a certain forged paper writing purporting to be 4. 5 3 


Banx Nor (deſcribing it) as followeth; Val“ a ban k- 


. a ** mote,” 
is 10 ſay : mean that 
N the inftru- 
cc 5 7. 6. ment upon 
94 : the face of 
* I promisE to PAY John Wilſon, Eſq. or # oppeges 

r | to 

© BEARER, TEN PoUNDs. bank-otcs 

and the 


* London, March 4, 1776. „apt of 
,. Ten. For Self and Company of my ſuch ap- 
& EN Ta. John Fines. © Bank in England.“ erotica 


* * * ſupplied by 
the repre- 


ſent ation 


did diſpoſe of and put away the faid forged paper of the par- 
writing as and for a good and true bank- note, ty uttering 
well knowing the ſame to be forged. There were 

other counts charging it to be—[7r/, A certain 

forged and counterfeited note; and Secondly, A 

forged paper writing purporting to be a promiſſory 

note for payment of money; and laying the of- 

fence to have been committed, %%, with an in— 

tention to defraud the Bank of England; and 
ſecondly, with an intention to dehaud Tames 

Rayner. 


The Jury acquitted the priſoner as to thoſe 
counts which charged an intent to defraud the 
Bank of England ; and as to the other counts, 
they found a ſpecial verdict to the following et- 
fect: That the paper writing purporting to be a 
bank-note, is not a note fill-d up by any of the 


officers of the Governor and Company of the Bens 
of 
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N of England, or entered in any of their books, but 


is forged : That the ſaid William Jones, other- 
wile Thorowgood, well knowing the ſaid paper 
writing not to be a note of the Governor and 
Company of the Bank of England, but to be 
forged, averred the fame paper writing to be a 
good bank-note, and di. poſcd of and put away 
the ſame as a good bank-note to James Rayner, 
with intent to defraud the faid James Rayner ; 
and that the ſaid James Rayner, took the ſaid 
paper writing, and gave the full value of Ten 
Pounds for the faine to the faid William Jones, 
otherwiſe Thorcweood, belicving the ſaid paper 
writing to be a true baunk-motg: That the Gover— 
nor and Company of the Bank of England tre- 
quently pay bank- notes, which are filled up by 
their officers and entered in their books, although 
the ſame happen not to be ſigned: That the pa- 
per writing purporting to be a promiſſory note for 
the payment of money, is not a note filled up by 
any of the officers of the Bank of England, &c. 
he is forged : That the faid William Jones, other- 
wiſe Ther ce good, well knowing the ſaid laſt men- 
tioned paper writing not to be a note of the Go- 
vernor and Company of the Bank of England, 
but to be forged, averred that it was a good bank- 
note, and uttered and publiſhed it as a good bank- 
note to James Rayner, as above-mentioned. But 
WiC ther, EC. 


On Wedncſday, the 24th of Noveniber, 1779, 
this ſpecial verdict was argued in the Court of 
King's Bench by Mr. Fielding, on the part of the 
proſccution, and by Mr. Mingay, on the part ot 


tlie priſoner. 


The Court were of opinion, That the repre- 
ſentation which the priſoner had made to Rayner, 
VIZ. 
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viz. That it was a good bank. note, could not al- 3 
ter the purport of it, which is what appears upon 
the face of the inſtrument itſelf; for although 

ſuch falſe repreſentations might make the party 

guilty of a fraud or cheat, they could not make 

him guilty of felony. 


Mary Adey's Caſe. Cap 31. 


HIS was a ſpecial verdict found at the Old Sete, It 
Bailey, in September Seſſion 1779, upon %% 

an indictment againſt Mary Adey for the wilful tranſport 
murder of William Barnet. od ay 
| ace-offi- 
The Jurors find, That the deceaſed went, in cor who is 


company with one David Prothero, who was a ie 
Conſtable of the pariſh of Saint Martin's in the man the 
Fields, to the houſe of one Ward, in Caſtle-ſtreet, 3 
in that pariſh, in whoſe houſe the priſoner coha- ſon, under 
bited with a man of the name of Farmello, That „e,“ 
Prothero went to the houſe of Ward, accompanied tun+ out | 
by Barnet, for the purpoſe of apprehending Far- 55 
mello as an idle and diſorderly perſon, under the ty of mur- 
ſtatute 19 Geo. 2. c. 10. That Prothero had a 
general ſcarch-warrant for that purpoſe. Ihat 

upon Protherg's coming to the houle of Hard, he, 
together with Barnet and others, went up airs 

to the lodging- room of Tarmello, in which Far- 

mello and the priſoner cohabited at that time.— 

That Prothero did not know Tarmello. That Pro. 

thero knocked at the door, and demanded to be 
admitted. That a male voice called out from 

within, Who's there !'* That Prothero an- 
ſwered, © It is me.” Upon which a ſervant- 

maid belonging to the houſe ſaid, there was ano- 

ther door by which they might enter, the bolt of 

which was on the infide of à room not belonging 


tO 
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to Furmello's lodgings. That this door was un- 
bolted, and opened by two men of the name of 
Ellis and Stephens. That Prothero and Barnet then 
entered Tarmello's room. That Preothero ſaid to 
Tarmcilo,“ You muſt come along with us.“ — 
Farmells faid, ** For what?!” That Barnet ſaid, 
Come, come, you muſt go.” That before 
Prothero could anſwer Farmello, the priſoner ſtep- 
ped paſt Prothero, and {truck Barnet under the 
left-arm with a knife ſhe then had in her hand, 
laying, © By God he ſhall not go.” That the 
knife was left ſticking in the ſide of Barnet, who 
turned round, ſaving he was a dead man. That 
Barnet died of that wound about four o'clock the 
next day. That Farmello was not an object of the 
ſaid Act of Parliament. If the Court, c. 


The Queſtion was, Whether the offence amount- 
ed to murder or manſlaughter ? And it was ſeve- 
ral times under the conſideration of the Judges : 
but they were much divided in their opinions; and 
the queſtion was never determined. 


The priſoner laid eighteen months in gaol, and 
was then diſcharged. 


N. B. This Caſe was argued in the Exchequer 
Chamber on the 19th of April, 1780, by Mr. 
Hyarth for the Crown, and Mr. Eyſtine for the 
priſoner, before Ten Judges, viz. Lord Mansfeeld ; 
J.. C. B. Skymner ; Gould, Iles, Aſhburſt, Bul- 
ler, Nares, Juſtices; Evre, Perryn, and Hotham, 
Barons; and the Cafes of Sen v. Tooley, 2 Ld. 
Ram. 1296. Ilali, 40 5. 11 Mod. 242. Huggins" 
Cafe, Iitzv. 177. 2 Stra. £82. 2 Ld. Raym. 1574. 
9 St. Tr. 112. Bucknal's Caſe, Styles, 469. Maw- 
gridze's Caſe, Kciy, 136. Curtis' Caje, Taſter, 135, 
312, 314.1 Ilale, 465. were cited, and relied on. 


John 
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John Pear's Cale. Cav 93. 


NUIS caſe was reſerved by Mr. Juſtice A/h- I bote, 


burſt, at the Old Bailey, in September under fe- 

Seſſion 1779. lire i. 

fer u day 
The priſoner was indicted for ſtealing a black is tetony, if 

mare, the property of Samuel Finch. It appeared e 

in evidence, that Samuel Finch was a Livery-Sta- biting was 

ble-Keeper ; and that the priſoner had hired the 7,7." 

mare of him to go to Sutton in Surrey and back 

again, ſaying he lodged at No. 25, in King-ltreet, 

and ſhould return about eight o'clock the ſame 

evening. He did not return; and it was proved 

that he had fold the mare on the very day he had 

hired her, to one Mil. iam Holl, in Smithfield 

Market; and that he had no lodging at the 


place to which he had given the proſecutor direc- 
tions. 


The Jury found that the facts above ſtatel, 
were true; and alio that the priſoner had hired 
the mare with a fraudulent view, and intention ot 
ſelling her immediately. 


The queſtion was referred to the Judges, whe- 
ther the delivery of the mare by the proſecutor to 
the priſoner, had ſo jar changed the poticthon of 
the property, as to render the ſubſequent conver- 
ſion of the mare a mere breach of truſt, or whe- 
ther the converſion was felonious? 


The Judges were unanimouſly of opinion, Sec the 
That the queſtion, as to the original intention of 8 ©! f 
the priſoner in hiring the mare, had been proper- d uno 
ly left to the Jury; and as they had found, that gs ants, 


his *- 7 


| 
. 
£1 
| 


214 CASES IN CROWN LAW. 


Ken“ his view in ſo doing was fraudulent, the parting 
** with the property had not changed the nature of 
the poſſeſſion, but that it remained unaltered in the 
proſecutor at the time of the converſion, and that 

the priſoner was therefore guilty of felony. See 
Kelynge, 24, 81. Shower, 50, 57. Aikles's Caſe, 

. B. January Seſſion 1784. Charlewood”s Caſe, 

O. B. February Sqſſiun, 1786. Major Semple's 


Caſe, Pot. (a). 


(2) At the O. B Oftober Seſſion 1729. John Tunnard was 
tried for ttealing a brown mate, the propert of Henry Smilh.— 
The proſecutor lived in the Iſle of Ely, and he lent the priſoner 
the mare 'o ride to a place three miles diſtant ; inſtead of which, 
the priſoner rode her up to London, and fold her. Lord Chief ſuſ- 
tice Raymond lett it with the Jury que arms he had rode tv Lone 
don, and they found him gu:lty. Mr. Juſtice Denton and Mr. 
Bron Hale were preſent, and concurred that it was felony by rea- 
ſon of the agreement ; for if there had been no agreement, the pri- 
vity would have remained, and it could not have been felony. M's, 


Cask 94 John Taylor's Caſe. 
: | T the Old Bailey, in October Seſſion 1779, 


a bill may Jahn Taylor was tiied before Mr, Juſtice 
od Hills, preſent Mr. Baron Eyre, for that he having 
dez in his poBieſion a bill of exchange in the words 


for the va- and figures following: 


ue Of IC IS 

forged. on “Stk, Tamworth, 2d Auguſt, 1779. 
cat One month after date pleaſe to pay to my 
trom the © order the lum of i'wenty Pounds, value receiv- 

=. ed, as per advice from 
« THOMAS HARPTR.“ 

„ Mr. Jostph Cufr, 
*& Ng. 125, ii techapel, 
„ Lok bo.“ 

telonivufly did make, forge, and counterfeit a re- 
ccipt and acquittance for the ſum of Twenty 
Pounds, 


0 
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Pounds, as followeth, „Nec. W. Wilſon,” with R 


LOR 's} 


intention to defraud the ſaid Foſeph Cry. Cats. 


There was a ſecond count for uttering with the 
like intention; and a third and fourth count for 
forging and uttering it with intention to deſraud 
Jobn Briggs and Henry Sutton. 


Upon the bill beirig produced, it appeared, 
that“ Thomas Harper,” the drawer and payee, 
had indorſed it over, by a ſpecial indorſement, to 
& Bird and Jenes, who had indorled it in b. . 
and paid it away to Mr. Sutton, a London trade L. 
man then at Birmingham, who incloſcd it with five 
other bills, in the preſence of the priſoner, in a 
letter directed to Meſſrs. Briggs and Sutton, on 
Garlick-Ilill; and which letter was put into the 

{t-houſe at Birmingham; but it never arrived 
as directed in London. Mr. Briggs, on receiving 
advice of theſe bills having been ient, applied to 
Mr. Cuff to ſtop payment of the bill in queſtion ; 
but Mr. C had paid the bill, though it then 
wanted three days of being due. 


To prove that it was the priſoner who had re- 
ceived the 2cl. and witnefted that receipt in the 
name of W, Wilſen,” the Counſcl tor the pro- 
ſecution (a) called Mr. Cuf'; but the Court con- £3, 


curred with the pritoner's Countet ("9 ), that he hex, 
r Ser 


was not a competent s. ner ; tor le had, ly Pay „ nt Wal: 
ing the bill before it becaine dus, opened a queſ- b 


1 : Ic. 
tion, whether he.. ns liable to rchay the mo- [re 


2 On receiving a reica'- however from Sut- 


— = 


ten and Briggs. the 1doriers of the bill, his evi- 


dence was received c. (+) it was 
dosage 


eine ehen 5 Ara ver. 
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TayYy- 


10R'Ss 


The Evidence for the proſecution being cloſed, 


Ca. the priſoner's Counſel ſubmitted to the Court, that 


13 it was eſſential to the commiſſion of forgery that 
in lorfed the act ſhould be done in the name of another (a); 
on a bill of hut that in the preſent caſe, for any thing that 
eu gate had appeared to the contrary, there never was 
ous name, ſuch a perſon exiſting as the Milliam Wilſon,” 
ty aj Whoſe name was ſuppoſed to have been forged. — 
it does not It was alſo ſubmitted, that THAT name could not 
bebe have been uſed with an intention to defraud, becauſe 
name cf the priſoner might as well have procured payment 


cular per. Of the bill by writing the receipt in the name of 


ſon. John Taylor“ as in the name of“ William Wil- 

= ot ce %; and therefore the uſe of the fictitious 
name was not neceffary to the accompliſhment of 
any fraud. 


The Court however over-ruled both objections, 

and the Jury found the priſoner Guilty; but the 

(a) See the Judgment was reſpited, and the caſe referred to 

dale the conſideration of the twelve Judges, who were 

3 »unanimouſly of opinion, That the priſoner was 
232, properly convicted a), 
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The King again/t Spalding. Car 95, 


T the Lent Aſſizes holden at Bury, for the A tenant 
county of Suffolk, in the year 1780, William np ſon 
Spalding was tried for Arſon, in having ſet fire to hold mer. 
his own houſe (a). The indictment contained f i-not 
two general counts; the firſt deſcribing the offence An 205 by 


as at common law ; the ſecond concluding againſt Puming it, 


the ſtatute of 9 Geo. 1. c. 22. gy kg 
ſurrender- 

| ? F ed to the 
The premiſes were copyhold, of which the uſe of the 


. . mortg1- 
priſoner was tenant in poſſeſſion; and on the day g, for it 


laid in the indictment, he wilfully ſet fire to a gir- is not the 
der in the back part of the houſe, by the means — roy 
of which a great part of the timber of the roof while the 
and the entire hatch of the houſe were conſum- nde, fon“ 
ed. The houſe was ſituated in the village of Har- poſſeſſion. 
teſt, detached from any other houſe; but there Ir 
were other houſes on each ſide of it, within the was not a 
diſtance of four yards. In the month of Janu- j1jc3,9:. 
ary, 1776, the priſoner had ſurrendered the houſe ment for 
into the hands of the lord of the manor, to 1 fe 
the uſe of one Benjamin Nott, his heirs and %,, a- 
aſſigns, for ſecuring the payment of fixty faus? 
pounds, with legal intereſt, on the third of July 

next following the date of the ſurrender ; but 
Benjamin Nott had never been admitted upon the 
ſurrender. The priſoner had inſured the premiſes 

from fire to a conſiderable amount, and had paid 

the premium to the Lady-Day ſubſequent to the 
commiſſion of the fact. The premiſes were allo 


inſured by Benjamin Nott, the mortgagee, 


P The 
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Sa- The Jury found the priſoner giiy; but the 
IN, 8 
Cass. Judgment was reſpited, and the following points 


ſubmitted to the conſideration of the TWELVE 
JupGces. 


Fir, Whether the indictment was properly 
adapted to the caſe ? 


Secondly, Whether any evidence as to the mort- 
gage and ſurrender of the premiſes ought to have 


beet reccived ? 


Thirdly, Whether, under all the circumſtances 
of the cale, the oſſence amounts to Aren at the 
common law, or to a felonious burning within the 


meaning of the ſtatute? 


K On the firſt day of Eaſter Term, 1789, this 
ſent, and Caſe was propounded to Ten of the Judges, at : 
one vacant. Lord Mansfield's Chambers; and they were un- 
animous, That as the indictment was for burning 
his own houſe, it was inſufficient; for that the 
Hale 556. crime of Arſon at common law conſiſts in malici- 
i ouſly and voluntarily burning the houſe of ano- 
4 Bl. Com. ther ; and the ſtatute of 9 Geo. 1. c. 22. does 
— not alter the nature of the crime, or create any 
new offence, but only excludes the principal more 
clearly from the benefit of clergy than he was ex- 
2. cluded before. Ihe reſolution in Holmes's Caſe (a) 
has been too long eſtabliſhed to be controverted, 
and the interpretation of the ſtatute muſt be go- 
verned by that determination. I he circumſtance 
of the premiles being inured Makes no diuerence 


1ithis Calc, 


The 


CASES IN CROWN LAW, 219 


The King again Breeme. Case 96. 


AT the Old Bailey, in April Seſſion 1780, A tenant 
Andrew Breeme was indicted before Mr. — rag 
Baron Eyre, for that he, about the hour of twelve an — 
in the night, a certain houſe feloniouſly, wilfully, ment for a 
. . leaſe for 
and maliciouſſy did ſet on fire and burn. The th:ecycars, 
indictment conſiſted of ſix counts, charging the from a leſ- 
ff. h b . d . ſt h ſee, wv ho 
oftence to have been committed, fit, againſt the held under 
common law; and, ſecondly, againſt the ſtatute # building 
9 Geo. 1. c. 22. and laying it to be the houſe, „ot guilty 
firſt, of William Bolton; ſecondly, of Stone Tuppen ; of Axon 
cf And B by ſetting 
third:y © rew Dreeme. the huuſe 
on firezand 
the 9 Geo. 1. c. 22, does not vary the nature of this offence. 


The Jury found the priſoner Guilty ; but the | 
. . . ro, Cor. 
judgment was reſpited, and the queſtion, Whe- 135, 155. 
ther the conviction was legal? referred to the St9und-35. 


twelve Judges upon the following fact: A. 


3 Inſt. 66. 
1 Hale, 556. 4 Co. 20. 4 Bl. Com. 221, 366, 310. 1 Hawk. P. C. 166. 


That the priſoner wilfully and maliciouſly ſet 
on fire and burned the houſe mentioned in the 
indictment: That he was tenant in poſſeſſion of 
the houſe, under a written agreement for a leale 
for three years from Stone Tuppen : That Stone 
Tuppen had built the houſe under a leaſe from Mil- 
liam Bolton for ninety-nine years; and, That Mil- 
liam Bolton was tenant in fee ſimple of the land on 
which the houſe was built. 


On the firſt day of Trinity Term nine of the 74) 2..C.B. 


Judges (a) aflembled at Lord Chief Baron Siyn- Ak. jute : 


ner's Chambers; and they were unanimouſly of Gould, 


Mr. J. Wil- 


les, Mr. J. Aſphurſt, Mr. J. Nares, Mr. J. Buller, Mr. B. Eyre, Mr. B. Ho- 
tham, Mr, B. Perryn. 


P 2 opinion, 
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Breeve's opinion, That the priſoner, under the circum- 
Cas. ſtances of the preſent caſe, was not guilty of Ar- 
ſon. The law upon this ſubject, they ſaid, had 
been too long, and too firmly eſtabliſhed, by 
Holmes Caſe, to be now departed from. Some of 
the Judges, however, ſeemed to doubt the pro- 
priety of that determination, and ſaid, that if the 
queſtion had been unfettled they ſhould have been 
of a different opinion ; but the majority of the 
Judges held, that the determination of Holmes's 
Caſe was right, for that the principle of it was the 
protection of the perſon in the actual and imme- 
diate poſſeſſion of the houſe. As to the ſtatute 9g 
Geo. 1. c. 22. they held, that it did not vary the 
nature of the offence as it ſtood at common law, 
that Act being merely intended to clear the doubt 
which had ariſen from the reaſoning in Poulter's 
' Caſe (a), as to the excluſion of the principal of- 
fender from the benefit of clergy; and in this view, 
4 Bl. Com. they ſaid, it is conſidered in Mr. Juſtice Black- 
i /tone's Commentaries. 


Can 95. Patrick Madan's Caſe. 


A priſoner AT the Old Bailey, in December Seſſion 1780, 
_ Patrick Madan was capitally convicted on 


of a capital l 
crime, the ſtatute 10 and 11 W. 3. c. 23. for privately 


2 ſtealing a collection of jewels in the ſhop of Wil- 


tence is re- 


ſpited dur- iam Storey, and judgment of death was paſſed upon 


Li — 4 him at the concluſion of the Seſſion. The exe- 
pleaſure, cution of his ſentence was afterwards reſpited du- 


Rs ring his Majeſty's pleaſure ; and he accepted a par- 


TECEiv-d a : , 
argon on condition of tranſp »rtation for lif-, is afterwards found at large 


in Great Britain, without lawful cauſe, ſhall be reterced back to his original 
ſentence · 


don, 
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don, on condition of being tranſported to the coaſt Map 
of Alrica for and during the term of his natural - 
lite. In conſequence of this pardon, he was de- 

livered from Newgate under an order of the Court, 

and, with other convicts, put on board a ſhip com- 3 
manded by Captain Mackenzie. They ſet fail for Maxiwil- 
Africa; but the ihip was driven by contrary winds n 


into the Cove of Cork in Ireland; from which and Aick- 
place he made his eſcape, and returned to Lon- & B Sch. 
don, where he was apprehended, and committed 5-11 585. 
to Newgate, for being found at large contrary to“ 


the condition of his Majeſty's pardon. 


No indictment was ever preferred againſt him 
for the new felony ; but on the 7th of December, 
1781, the Court ordered notice in writing to be 
given to him, to ſhew cauſe the next day why ex2- 
cution ſhould not be awarded againſt him on his 
former ſentence. 


The following day, on being put to the bar, 
and his identity and the record of his former con- 
viction being proved, he ſtated to the Court, that 
while the ſhip remained in the Cove of Cork, he, 
with many others of the crew, were ſent on ſhore 
by Sir John Irwin, Commander in Chief, and 
put into ſick quarters; and that before his reco- 
very the Captain received orders from the Admi- 
ralty to ſail, which he obeyed, leaving him ſick, 
and unable to be removed, on ſhore ; but not be- 
ing prepared with witneſſes to prove theſe facts, 
he was remanded till the next Seſſion, 


In January Seſſion, 1782, he was again put to 

the bar, and not being prepared with any evidence 
to prove the truth of the facts above ſtated, the . 
Court were of opinion, That having broken the | 
Condition 


Map Nw's 
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condition of pardon, he remained in the ſame ſtate 
in which he was at the time that pardon was 
granted, wiz. under ſentence of death, with a 
reſpite of that ſentence during his Majeſty's plea- 
ſure; and he was accordingly remanded under his 
former ſentence. 


It was afterwards ſubmitted to the conſideration 
of the twelve Judges, Whether, under all the cir- 
cumſtances of this caſe, the priſoner was liable to 
ſufter death, wtthout benefit of clergy, if he had 
been indicted and convicted under the ſtatute of 
8 Geo. 3. c. 15.? or, Whether he had been pro- 
perly referred to his original ſentence in Decem- 
ber Seſſion 1780, with the reſpite during his Ma- 
jeſty's pleaſure? 


In April Seſſion 1782, he was informed by the 
Court, that it was his Majeſty's pleaſure, that he 
ſhould be tranſported to the Coaſt ct Africa during 
the term of his natural lite. 


John 
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John Sheppard's Caſe. cue 98. 


T the Old Bailey, in September Seſſion Uneriog 
1781, John Sheppard was tried before Mr. 228 


Juſtice Aſphurſt, for uttering the following order payment 
for payment of money, knowing it to be forged, of money 


with intention to defraud James Ellic!, Pig —.— 
N Je nation, 
* Green-freet, 3 . July, 1781. Fabse 

& Meſſrs. Brown and Collinſon, - ov 


&« Pay to Mr. John Atkins or bearer, fix pounds 


& fix ſhillings for 
4 FI. Tusa.“ 


The following facts appeared in evidence: 


The proſecutor was a ſilverſmich; and the pri- See Rex 
. . v. I horow- 
ſoner having looked out ſeveral goods at his ſhop good. ante, 
to the amount of ſix guineas, pulled out his purſe, p. 209. 
ſaying, * I believe I have not caih enough about 
“ me, but here is a draft on a banker, which is 
e the ſa e thing as money; it will be paid when 
& preſented.” He laid the draft on the counter, 
and deſired to ſee ſome filver ſpurs ; but the pro- 
ſecutor not having any of the kind which he de- 
ſcribed, the priſoner ſaid, Then you muit ſend 
„% mea pair.” The proſecutor took his order- 
book, and imagining the priſoner's name to be 
the ſame as that in which the draft was ſigned, he 
wrote, H. Turner, Ey.“ The priſoner looked 
over him, and deſired him to add, Fun". Noah's 
% Row, Hampton Court,” and then went away.— 
It appeared that no perſon of the name of H. Tur- 
ner kept caſh at Brown and Collinſon's, or lived in 


Green-ſtrcet ; nor could fuch a place as Noa/'s 
Row, 


| 
f 
| 
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Sr Row, or ſuch a perſon as H. Turner, jun. be found 


Cask. at Hampton Court. 


The Jury found the priſoner Guilty ; and he 
received judgment of death : but the execution 
of the ſentence was reſpited, and the propriety of 
the conviction ſubmitted to the conſideration of 
the Judges. 


In January Seſſion 1782, the priſoner was put 
to the bar, and informed by Mr. Recorder, "That 
the twelve Judges were unanimouſly of opinion, 
that the conviction was legal. The priſoner how- 
ever received a conditional pardon, in conſidera- 

() Bx vir- tion of the long confinement he had ſuffered ; and 
tue of 1 . 

Geo. 3. c. he was ſentenced (a) to raiſe gravel for three years 
741.28. on the river Thames. 


Cask 99. Peat's Caſe. 
The conti- * AITLEY, December Seſſion 1781, the 
— . : priſoner was indicted before Mr. Baron Ho- 


ty in the ham, preſent Mr. Juſtice Willes, for a highway 
pole" robbery on Richard Dorne, Eſq. by putting him 
BE K 16 hor in corporal fear and danger of his life, and tak- 
require 1 78 } 

brihe lau ing from his perſon a {ilk purſe, value three- 
to com- pence, and irventy-three ſhillings in monies num- 


let 
trime. bered. 


The priſoner on horſe-back ſtopped Mr. Downe's 
carriage on Finchley Common, and demanded his 
money. Mr. Downe gave him his purſe : The 
priſoner took it, but immediately returned it again 
to Mr. Downe, ſaying, If you value your purſe 

| «© you 
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you will pleaſe to take it back, and give me the Pzar's 

& contents of it.” Mr. Downe received it back«c 

but while he was taking out the money, his ſer- Hale's 

vant jumped from behind the carriage and ſecured 1 

the priſoner. bo 

en. 286. 

A doubt aroſe, Whether as robbing is only an — 25 

aggravated ſpecies of larceny, there was a ſuffici- 

ent aſportalion in this caſe to conſtitute the offence ? 

But the Court, held, that although the proſecu- 

tor did not eventually loſe either his purſe or his 

money, yet as the priſoner had in fact demanded 

his money, and under the impulſe of that threat 

and demand, the property had been once taken 

from the proſecutor by the priſoner, it was in ſtrict- 

neſs of law a ſuthcient taking to complete the of- 

fence, although the priſoner's poſſeſſion had con- 

tinued for an inſtant only (a). 


(a) A. requires H to deliver his purſe, and he delivers it accord- 
ingly z but A. finding only two ſhillings in it. gives it him again, 
et this is @ taking by robbery. Cromp. 34. Dalt. c. 153. p. 492. 1 
ale, 533. For he who has once actually completed the offence, 
by taking the gouds of another in /uck @ manner into his poſſeſſi- 
on, caunot afterwards purge it by any re- delivery. Sum. 70. 3 Inſt. 
60. 1 Hawk. P. C. 145 The outrageoffered to the rights of ſo- 
ciety does not vary in its nature, becauſe it is ineffeRual in its eon- 
{equences, Eden's P. P. L. 286. And the continuance of the 


roperty in the poſſeſſion of the robber, is not required by law. 
Ind. 69. See alſo Staund, 27. ö , F g 


John 
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CAE 100. John Hevey's Caſe. 


To utter A T the Old Bailey in January Seſſion, 1782, 
— John Hevey was indicted on the ſtatute 2 
payment Geo. 2. c. 25. before Mr. Juſtice Aſphurſe, for 
of money forging an indorſement on the back of a bill of 
12% affr. exchange, in the name of © B. M*Carty,” with 
tion of e- intent to defraud William Maſters and Edward 


ing the 
Payer of it, Beauchamp. 


1s a miſde- 


it it ap- here was a ſecond count, for uttering and pub- 
p*ars that liſhing a forged indorſement, in the name of “ B. 


the order „ NM Carthy with the like intention. 


was made 
for the pur- 


poſes «f & No, 59. L. 30: oo: o: BATH Baxx, 

ſu __y on & November 19, 1781. 

ter vg is no * Thirty-one days after fight, pay Mr. Bernard 

— & M Carthy or order, Thirty Pounds, Value re- 
& ceived, for Smith, Moore, and Co. 

— ER. CONNELL.” 

Pte. To Rich. Beatty and Co. 

Dougl. 3c ( N. 19, Gt. St. Helens, London.” 


(Acc. R. B. and Co.) 


It appeared in evidence, that the priſoner, by 
the name of John Hevey.. had procured the cop- 
per-plate to be engraved from which the ſkeleton 
of the bill in queſtion had been printed. In the 
month of November, 1781, the priſoner went to 
the ſhop of the proſecutors, who were pawn-bro- 
kers in Holborn, bargained for a gold watch, at 
the price of cighteen guineas, and offered the Bath 
Bank Bill above deſcribed in payment. Mr. Beau- 
champ examined the bill, and ſnewing the indorſe- 
ment to the priſoner, aſked him if his name was 
M*Carthy. Ihe priſoner replied, © Jes, Sir, it 
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de is. You have no occaſion to be afraid, it is better H*x«v's 


„ than a note of the Bank of England; 1 is a 
& very good bill, and I have indorſed i” Mr. 
Beauchamp, however, refuſed to take it, until 
he had ſent his ſervant with it into Great St. He- 
len's, to know whether the acceptance Richard 
Beatty and Co. was genuine. The ſervant took 
the bill according to the directions, and received 
information trom a gentleman who anſwered to 
the name of Leat?y, that it was a good bill, and 
would be regularly paid when due. In conſequence 
of this information, the proſecutor let the priio- 
ner have the watch, gave him nil. 2s. in exchange, 
and a bill of parcels, with a receipt in the name 
ot Hi Carthy for the 181. 18s. od. The bill was 
not paid, nor were there any ſuch perſons as Smith, 
Mocre, and Co. to be found at Bath. The pri- 
ſoner and Beatty were apprehended, and commit- 
ted for the ſuppoſed forgery. In the priſoner's 
cuſtody were found a number of notes of difter- 
ent dates and ſums, indorſed in the name * . 
M Carthy;“ but it was poſitively ſworn, that 
theſe indorſements, as well as that on the back of 
the bill in queſtion, were in the hand-writing of 
one Bernard M*<Carthy, who lived in St. Giles's, 
and had abſconded. 


The learned Judge directed the Jury upon the 
points of law; and they found a verdict, * That 
* the indorſement B. M*Carthy was in the hand- 
& writing of a perſon of that name, but that 
% John Hevey, the priſoner at the bar, had paſſed 
c himſelt upon the proſecutor Mr. Beauchamp, as 
ce being B. M*Carthy the indorſer.“ 


As this finding involved a queſtion of law which 
had never preciſely received a judicial determina- 
tion, 


CASE. 
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tion, the queſtion was referred to the conſidera- 
tion of the twelve Judges, Whether, if a man pro- 
duces the real {ignature of a perſon exiſting, pur- 
porting to be the indorſement of ſuch perſon, and 
falſely declares that he is the identical perſon whoſe 
indorſement it purports to be, it amounts in point 
of law to the offence of forgery ?. 


On the firſt day of Hilary Term, 1782, eleven 
of the Judges conferred upon this caſe ; and at 
the Old Bailey, in February Seſſion following, 
Mr. Juſtice Gould delivered their unanimous opi- 
nion, That jt did not amount to forgery. The 
ſtatute 2 Geo. 2. c. 25. fays, That if any per- 
„ ſon ſhall falſely make, or cauſe to be falſely made, 
c“ any indorſement, &c. they ſhall be guilty of 
& felony,” ' There muſt therefore be a falſe mak- 
ing to conſtitute the crime of forgery ; but in the 
preſent caſe, the Jury have found that the indorſe- 
ment was truly made, by a real perſon whoſe names 
it purported to be. 


The priſoner however was detained, and at the 
ſame Seſſion, John Hevey and Richard Beatty were 
indicted, with Bernard M*Carthy, for the conſpi- 
racy to defraud, and were convicted. 


Coſlet's 
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Collet's Caſe. CasE 101 


T the Old Bailey, in February Seſſion 1782, What ſhall 
Henry Co/let was indicted for ſtealing a quan- ,n 


1 red a 

tity of currants, the property of John Parker. fuſſicient 
carrying 
away to 


The proſecutor was the proprietor of the conſtitute 
Uxbridge waggon, in the forepart of which the te oft-nce 


of larceny. 


goods laid in the indictment were packed. The Bro. Cor. 
priſoner got into the waggon, and after groping 4:48, 137, 
about on his hands and knees, laid hold of this K<«iy, 24. 


parcel of currants, and had got near the tail of Hude, 504. 
1 Hawk, 


the waggon with them when he was apprehended. 134. 
The parcel was afterwards found near the middle 
part of the waggon. | 


The Jury found the priſoner guilty ; but as he 
had not carried the goods out of the waggon, the 
Court (a) doubted, Whether this was a ſufficient 
aſportation to conſtitute the crime of larceny. The 
judgment was accordingly reſpited, and the caſe re- 
ſerved for the conſideration of the twelve Judges ; 
and they were unanimouſly of opinion, That as 


(a) Mr. Baron Porryn, before whom the priſoner was tried, 
mentioned a caſe which had recently been reſerved by Mr. Juſtice 
Nares for the conſideration of the twelve Judges.—Soinewhere in 
the Acton road, a perſon got into a vaggon, with intent to ſteal a 
pom of goods, which lay as a po. ket of hops would, at its length. 

e had raiſed it up, an placed it upon its end, in a perpendicular 
poſture ; but he had not removed it from the place where it origi- 
nally lay in the waggon. He had cut the package open with a 
knife, and was proceeding to take out the goods which it contained; 
but before he had taken out the goods he was detected: ard the 
Judges were unanimouſly of opinion, That as he had not removed 
the ate f.om the p on lach it laid, there was not a ſfficient 
taking. or carrying away to conſſitute a larceny ; and the priſoner 
was diſcharged. See Lapier's caſe, poſt, where both theſe caſes 
are cited. 

the 
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on, the priſoner had removed the property from the 

Cass. ſpot where it was originally placed, and the Jury 
had found that he had fo removed it with intent to 
ſteul, it was a ſufficient taking and carrying away 
to conſtitute the offence. 


_ 


Cann 103. Richard Carroll's Caſe. 


rA the Old Bailey, in February Seſſion 1782, 


. 


TR Richard Carrll, a young lad {tone-blind, 
9 '- was convicted before Mr. Serj "fe ant Adair, Recorder, 


wiha orf breaking and entering the dwclling-houſe of 
peng. Jahn Jordan, in the night-time with intent to ſteal. 


8 

i- tne man- The houlſe in which the offence was committed, 
uhh belonged to one Nπν, who did not live in any 
th- kund. part of it h: meld, bur let the whole of it out in ſe- 
ebe parate lodging from week to week. John For- 
under the dan had two ee in the houſe, wiz. a ſleep- 
tame roof. ig room up one pair of ſtairs, and a working- 


ſhop i in the garret, which he rented by the week, 


as tenant at will to Nh. This working-ſhop was 


the room broke open by the priſoner. 


The jury found the priſoner guilty ; but the 
eale was referred to the conſideration of the Judges 
upon the qucſtion, Whether, under the circum- 
ſtances above mentioned, the indictment could be 
tupporicd for burglary in the dvcling-houte of 
Jun Jirdan? 


On the firſt dav of Eaſter Term 1782, the 
twelve judges aſſembled at Lor -d Mansfeid's hn. 
ders; ard they were unanimoully of opini- 

on, 
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on, (a) That as Naſh, the owner of the houſe, Can- 
did not inhabit any part of it, the indictment had "© 
properly charged it to be the dwelling-houſe of 

John Jordan, the lodger; and they ſaid the caſe of 

the King v. Rogers was preciſely in point with the 
preſent caſe. 


(a) See the caſe of Wil/zam Trapſhaw, where Mr. Juſtice Govll, 
in delivering the opinion of the Judges, ſays, ** That he had teen 
% a memorandum by Mr. Juſtice Buller, in which he takes no- 
„ tice, that only ten of the uu Judges united in theic opimon 
on this caſe, and that he and Nr. Baron Eyre diftered ” Poſt. 


The King again/t John Patch. cis 6 
T the Old Bailey, in February Seſſion 1782, RI 


John Patch was indicted before Mr. Juſtice property 


Gould, preſent Mr. Baron Perryn, and Mr. Juſ- 3 
tice Buller, for ſtealing a ſilver watch, a ſteel practice of 


chain, a gold ſeal, two pieces of foreign coin, and — > a 2 
ſeven ſhillings in money, the property of Jere- lony, if the 


: ury find 
miah Bumſtead. it was ob- 
tained un- 


The proſecutor depoſed, that the priſoner and der a pre- 
two other perſons who made their eſcape, had dee b 
joined company with him in the ſtreet, and after fteal it. 
3 a ſhort ſpace one of them ſtooped down F 28. 
and picked up a purſe, which upon inſpection con- Shower, 
tained a ring, and a 1eceipt for 1471. purporting 711.1... 
to be the receipt of a jeweller for © a rich brilliant 3 Int. 1-8, 
& diamond ring.” The priſoner propoſed that er: 
they ſhould go into ſome public-houſe, to conſider 1Hawk Þ 
in what manner their reſpective proportions of this 5.2 
prize were to be divided, and accordingly they all 
four of them went into an ale-houſe on Saffron— 
hill. Various modes of diſtribution were ſug— 
geſted : at .ength the priſoner aſked the proſecu- 
tor, if it would be agreeable to him to take the 


ring | 
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ring into his own poſſeſſion, and to depoſit his 
money and his watch as a ſecurity to return it upon 
receiving his portion of its value. The proſecu- 
tor afſented to this propoſal ; and ſigned a written 
agreement, ©* That when the priſoner, or either 
of the other two men returned the watch and 
„ money, and ſeventy pounds, he would re-deli- 
„ver to them the purſe and the ring.” The pro- 
ſecutor accordingly laid the watch and money men- 
tioned in the indictment upon the table, and re- 
ceived the ring. Ihe priſoner beckoned the pro- 
ſecutor out of the room, upon a pretence of ſpeak- 
ing to him in private; and during this interval the 
other two men marched off with the property.— 
The abrupt manner in which they went away 
ſuggeſted to the proſecutor that he had been de- 
frauded, and he ſecured the priſoner. The ring 
was valued at ten ſhillings. 


It was objected by the priſoner's Counſel, that 
as the proſecutor had parted voluntarily with the 
Poſſeffion of his property, it was a fraud only, and 
not a felony ; but the Court, upon the authority 
of the King v. Pares, referred it the Jury to con- 
ſider whether the whole tranſaction was not an art- 
ful and preconcerted ſcheme in the three men, fe- 
loniouſſy to obtain the proſecutor's watch and 
money. 


The Jury found the priſoner guilty ; and he 


was ſentenced to raiſe gravel three vears on the 
river Thames. | 


Gribble's 


— re” 
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Gribble's Caſe. Casg 104, 


T the Old Bailey, February Seſſion 1782, The of- 


. . 215 fence of 
an indictment on the ſtatute 5 Eliz. c. 4. privately 


was preferred, charging the priſoner with having tealing 


ſtolen a watch from Thomas Sheridan, privately from the 


. . . rſon, 
from his perſon and without his knowledge. canner be 


committed 


The proſecutor had been drinking at a public- mg a 


houſe with the priſoner, and being both of them has ren- 
much intoxicated, they went together to the pri- feif ſenſe- 
ſoner's lodgings, where the proſecutor fell aſleep, ona 
and while he was aſleep the priſoner ſtole his $:244e7e. 


watch. 


The Court ruled this not to be ſuch a ſtealing vide Rex 
privately as would ouſt the offender from the be- Thomp- 
nefit of clergy, within the meaning of the legif- . 
lature; and mentioned the following caſe as hav- 
ing been decided by the Judges :—A perſon whoy, Hk. p. 
had become intoxicated at Vauxhall gardens, fell C. 490. 
faſt aſleep in his way home, in one of the watch- 
houſes or niches on Weſtminſter-bridge. A waiter 
alſo from Vauxhall paſſing that way ſtole the 
buckles out of his ſhoes without waking him; 
and the Judges were of opinion, That the ſtatute 
was intended to protect the property which per- 
ſons by proper vigilance and caution ſhould not be 
enabled to ſecure ; but that it did not extend to 
perſons who by intoxication had expoled them- 
ſelves to the dangers of depredation, by deſtroy- 
ing thoſe faculties' of the mind by the exertion 
of which the larceny might probably be pre- 


vented. 
Q The 


234 CASES IN CROWN LAW. 


Grin- The Jury found the priſoner 8 of ſtealing; 
Cazz, but not privately from the perſon (a). 


(a) At the O. B. Dec. Seſſ. 1558, Mary Reading and Mary 
Jones were tried for privately ſtealing from the perſon. It ap- 
peared in evidence, that the proſecutor, a hackney-coachman, 
while he was waiting for his fare at the door of a brothel in Co- 
vent-garden, had laid himſelf coun in the bottom of his coach, 
with the door open and fallen afl-ep; and that the priſoner had 
Tifled his pockets without waking lum. "the Court informed the 
Jury, that it was the opinion of the late Mr. Juſtice Aon, in a hi- 
milar caſe, and with whoſe op nion they perfectly agreed, that this 
was not a caſe within the ſpirit of the Act of Parliament ; for that 
it was ev:dent from the preamble of it, that it was intended only 
fr the protection of __ nz in public meetings, and places of pro- 
per reſort. Sed vi Thomp/rn's Caje, pot. 


Cate ies. Ann Guy's Caſe. 
Money is A T the Old Bailey, in April Seſſion 1782, 
_ 5 Ann Guy was indicted as an acceſſary after 


ing of the the fact, in receiving tuo guineas, ſhe well know. 
words ing them to have been ſtolen. | 
E70 9 
chalteli. | . BEEN 
8 Mr. Baron Eyre ſaid he was clearly of opinion, 
ils“ aſe, , 
ante, 43. That there cannot be an acceſſary after the fact for 
0 ya » 73) receiving money. The ſtatutes of 3 Will. and Mary, 
To c. 9. ſ. 4. and 5 Ann. c. 31. ſ. 5. ſay, that who- 
ever ſhall buy or receive any goods or chatiels that 
ſhall be felontouſly ſtolen, knowing the ſame to be 
ſtolen, ſhall be deemed an acceſſary after the fact 
to ſuch felony; but mGvey cannot be well conſi- 
dered as g vor chattcls, within the meaning of 
thele Acts (a). 


(a) See 
Morris“ 3 : 
Cale, poſt. "The priſoner was acquitted. 

here this . 

pont was determined ac ording'y by all the Judges, aeg, Mr. Baron Eyre. 


The 
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The King againſt Pedley. Cate 106. 


FIRST CAs k. 


HIS was a Special Verdict found at the A tenant 
Gaol Delivery tor Briſtol in 1782, on the fron yrar 
trial of an indictment againſt William Pedley, for a, putty 
Arſon; and argued in the Court of King's Bench, — "waar 
in Trinity Term, 22 Geo. 3 — houſe 
of whickine 
The Indictment contained ſeventeen counts, in Leg Gs 
which the offence was reſpectively laid to be com- if ty fir- 
mitted, 1/2, againſt the common law; 2dly, againſt hatte te 
the ſtatute 9 Geo. 1. c. 22. Several of the counts beet, 
diſtinctly charged, That the priſoner did /#t fire harte f 
to, and burn the houſe of Freeman, Lucy, and »nviher, 
Giles, Other counts charged, That he /e fire to , Fe. 
his own houſe, with intent to burn the houſe of crime. 
Freeman, Lucy, and Giles, near to the priſoner's 
dwelling-houſe, by reaſon whereof the ſaid houſe 
of Freeman, Lucy, and Giles was ſet on fire and 
burned. The neighbouring houſe was alſo laid to 
be the houſe, 1/, of Francis Parry; 2dly, of 
Richard Coombe ; 3dly, of the Mayor of Briftol.— 
The priſoner was alſo charged in ſome of the 
counts with burning his own houſe. The ſeveral 
houſes were reſpectively termed dwelling-houſts ; 
and the offence laid throughout to have been com- X 


mitted feloniouſly, wilfully, and maliciouſly. 


The Verdict. —< All the houſes mentioned in 
ce the inditment were the frechold and inheri- 
&« tance of the Mayr . of Briſtol, who had de- 
6 miſed that in whicli the priſoner dwelt to Free- 
% man, Lucy, and C iles, for the term of ninety- 


22 „ nine 
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nine years, determinable with three lives.— 
Freeman, Lucy, and Giles had demiſed the ſaid 
houſe to the priſoner for ſeven years, part of 
which term was ſubſiſting. The Mayor of 
Briſtol had alſo demiſed three other meſſuages 
adjoining to that in the poſſeſſion of the priſoner 
to Richard Coombe for a term of ninety-nine 
years, determinable as aforeſaid ; and Richard 
Coombe had again demiſed the ſaid three meſ- 
ſuages to Francis Parry for a year, and ſo from 
year to year, io long, c. On the 29th of 
September, 1780, Francis Parry demiſed one 
of theſe three meſſuages to John Landy for three 
months, who entered and continued in poſſeſ- 
ſion until and upon the 8th of December, 1780; 
and this is the houſe that is alledged in the in- 
dictment to be the houſe of Francis Parry.— 
The priſoner and Jahn Landy being thus in 
poſſeſſion of their reſpective houſes, ſo demiſed 
as aforeſaid, the priſoner, on the 6th of De- 
cember, 1780, unlawfully, wilfully, and mali- 
ciouſly ſet fire to, and ſet on fire the ſaid houſe 
in his poſſeſſion, with intent wilfully and mali- 
ciouſly to burn the fame, and did thereby burn 
and deſtroy great part of the ſame; and by 
means thercof the ſaid fire was communicated 
to the houſe in the occupation of 7% Landy, 
and burned and conſumed part thereof: But 
whether upon the whole of theſe facts the pri- 
ſoner is guilty of the offences charged in the 

indictment, the Jury ſubmit to the Court.“ 


Mr. Jarorance, as Counſel for the Crown, ſaid, 
that three queitions ziight be made from the 
facts diſcloſed by the >, gial Verdict. Fire, 
Whether the priſoner was 1:2t guilty of Arſon at 
common law in burning his wn houſe ? Secondly, 
Whether 


CASES IN CROWN LAW. 


Whether it was not an offence within the meaning 
of the ſtatute 9 Geo. 1. c. 22.? But he acknow- 


23] 


CESINER 
CASE. 


ledged that, notwithſtanding the opinion of a 


great writer upon Crown Law to the contrary, 
he was apprehenſive that the doctrine in Holmes's 
Caſe, Cro. Car. 533. upon this ſubject had been 
too firmly and recently eſtabliſhed, for any argu- 
ments he could uſe av inconvenienti to remove. 


In Breeme's Caſe (a), in the year 1780, it was (a) Ante. 


determined by nine of the Jupces, that a man 
1s not guilty of felony in ſetting tire to his own 
houſe; and in Spalding's Caſe (b), about the 
ſame time, it was determined with equal unani- 
mity, that the ſtatute 9 Geo. 1. c. 22. had creat- 
ed no new offence. 


Mr. Lawrance therefore confined his arguments 
to the third queſtion, Whether the priſoner's 
having burnt his neighbour's houſe by means 
of burning his own, was not an offence with- 
6 in the legal idea of ArsoNn ?”? and contended, 
that where a man doth an act malum in ſe, wil- 
fully and deliberately, and fuch act occaſions a 
miſchief which if it had been immediately done 
would have been felony, the act which produced 
ſuch miſchief ſhall alſo be conſidered as felonious. 
& If A. tenant for years of a houſe, ſets fire to 
<« jt, intending to burn the houſe of 5B. and 
6 thereby he does burn the houſe of B. this 1s 
< felony.; but if he doth not burn the houſe of 
* is only a great miſdemeanor, but no fe- 
ce lony.” 1 Hale, P. C. 568. Dalton, ch. 158. 
p. 506. Edit. 1727. © It 3 ſays Dalton, 
* ch. 105. p. 270. That it a man unlauwfully 
« ſhoot ina hand-gun, and the fire thereof ſets 
© another man's houſe on fire, and burn it 
, down, it is felony (c).“ 3 In/t. 67. Rely, 117, 

Hauk. 


() Ante. 


(c) See 
vide 
1 Hale, 
569. con; 
tra, 


* 
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8 * 1 Hawn. ch. 106. ſ. 5. 4 State Trials, 222. Caſes 


"The c1fe 
of liz. 
Harris, 
Folit. 115, 
116. 


of murder conitantly proceed upon this princi- 
ple; and wherever death follows an act which is 
malum in ſe, and the event was probable from the 
act, the actor is anſwerable in felony for the con- 
ſequences ; for Mr. Juſtice Ter ſays, it is no 


excuſe for the aggreilor to ſay, that he did not 
intend all that follows. 


Lord Mane d. The law is now eſtabliſhed 
and ſettled, that if a tenant ſet fire to the houſe 


of his landlord, he is not guilty of Arſon. The 


legal definition of this crime is burning the houſe 
01 458260 %; and it was lately determined in 
Brecnid's Caſe, by the unanimous opinion of nine 
Ti-nGes, that it is not felony to burn a houſe of 
which the offener is in pgfiſion by virtue of a 
icaſe for wears 5 and this was allo the title in 
Lilmes's Caſe, which is now confirmed to be 
good law. I very much lament that the law is 
10 ſettled. It it had been a new queſtion, I 
ſhould not have been /ing/y of a contrary opinion. 
lhe bias of my mind is in favour of Mr. Juſtice 

Laſter's opinion, that “ the houſe might with 
„ ſtrict legal propriety have been conſidered as 
the houle of the landlord ;”” and although he 
truly ſays, “ that both landlord and tenant have 


a property in the houſe, the one temporary 


and limited, the other abſolute and perpe- 
“ tual;” yet to decide, that he who has ſo tri- 
fling an intereſt in a houſe as a year or leſs ſhould 
not be guilty of Arſon by burning it, would, in 
my conception, require great deliberation. But 
as to that point of the preſent caſe, it is firmly 
ſettled, and the legiſlature alone can alter it. 
As to the third point, there is no doubt but that 
the propoſitions laid down are grounded * 

c 
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the true principles of law when applied to certain PH 
caſes ; but whether the preſent is a caſe in which as 
they ought to prevail, it ſeems immaterial to en- 

quire ; for the crime of Arſon, as I have ſaid be- 

tore, is an offence committed againſt the poſſeſſion 

of another; and Pedlcy has not been tried for 
burning the houſe of which John Landy was in 
poſſeſſion, becauſe, though in fact it was the houſe 

burned, the indictment has ſtated it to be in the 
poſſeſſion of Richard Coombe. 


Judgment was given for the priſoner, but he 
was remanded. 


Henry Lavell's Cale. Cas 107. 


AT the Old Bailey, in September Seſſion In an in- 

1782, Henry Lavell was indicted on the — 
ſtatute 7 Geo. 2. c. 22. for forging an order for a deferip- 
the payment of money, purporting to be an order 9" 2.2 
for 10l. 108. directed to DRUMMOND and Co. intent of 
Charing- Croſi, by the name of Meſſ. Drummond, ine, Perion 
Charing-Croſs, by which Meſſ. Drummond and to be de- 
Co. of Charing-Croſs were required to pay the faneleng“ 
bearer the ſaid ſum; and which ſaid order was 


as follows : 


« Auguſt 25, 1782. 
„ Meſſ. DRUu uod p, Charing-Crſs, 
% Pleaſe to pay the bearer, or order, on de- 
* mand, Ten Pounds Jen Shillings, and place 


** the ſame to account of me, 
« «© HENRY Harvey ASTON.” 


There 
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Laverr's There was a ſecond count for uttering the ſaid 


CASE, 


order, knowing it to be forged ; and theſe offen- 
ces were reſpectively charged to have been com- 
mitted, #r/?, with an intention to defraud H. H. 
Alion; and, ſecondly, Mefj. Drummond and Co. 


The priſoner was convicted upon very clear 
evidence; but it was moved, in arreſt of judg- 
ment, that the names of Mr. Drummond's part- 
ners ſhould have been ſeverally ſet forth in the 
indictment; and that the firm Meß. Drummond 
and Co.“ was not ſuch a certain deſcription of 
perſons as the law in this caſe required. Upon 
this motion the judgment was reſpited, and the 


point of law ſubmitted to the conſideration of 


the Judges. 


Mr. Baron Hotham, in the December Seſſion 
following, delivered the opinion of the Judges 
to this effect: The twelve Judges, in deciding 
upon this queſtion, have conſidered the import 
and operation of the words Meff. Drummond 
« and Co. Charing-Croſs.” Ihe rule of law upon 
this ſubject is, that every averment neceſſary in 


an indictment muſt be ſtated with ſuch a degree 


of certainty as will enable the party to learn the 
general nature of the crime he is accuſed of, and 
who are the accuſers againſt whom he is to de- 
fend himſelf. If therefore, in the preſent caſe, 
the deſignation of perſon is expreſſed with ſuffi- 
cient certainty for this purpoſe, without callin 

in aid the words © and Co.“ in which words the 
uncertainty complained of is ſuppoſed to reſide, 
thoſe words may be rejected as ſuper-abundant 
and unneceſſary, and the indictment will be good 
without them. But if they are eſſential to the 
certainty of deſcription, and cannot be rejected 


as 


»„— 


— 
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as ſurpluſage; and the words © Me. Drum- 
mond and Co. Chearing-Croſs,”” when taken to- 
gether, are ſo ſenſeleſs and unintelligible as not 
to import a certain deſcription of perſons ; then 
the indictment will be bad. On the firſt point 
the Judges are of opinion, That as “ Mr. 
«© Drummond, Charing-Creſs,” would have been 
ſufficiently deſcriptive of the perſon intended to 
be defrauded, the words © and Co.“ may be re- 
jected as ſurpluſage, without vitiating the indict- 
ment. They are alſo of opinion, That without 
expunging theſe words, the ſentence © Mep. 
„ Drummond and Co. Charing-Croſs,” is ſuffici- 
ently intelligible to convey with legal certainty, 
a notification of the party intended to be defraud- 
ed; and that it is not neceſſary to deſcribe the 
party meant with more particularity ; for if any 
perſon can be intended from the words, who 
that perſon is, and whether he was the meditat- 
ed object of the fraud, are matters for the conſi- 
deration of the Jury. The verdict, in the pre- 
ſent caſe, has eſtabliſhed the fact, that the priſo- 
ner intended to defraud * Meſſ. Drummond and 
Co. of Charing-Croſt;“ and therefore on all 
theſe grounds the Judges are unanimouſly of opi- 
nion, That the indictment is good, and of courſe 


that the judgment ought not to be arreſted. 


The priſoner accordingly received ſentence of 


death ; but he afterwards received a conditional 
pardon, 


William 
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Cary 1-8, William Baſs's Caſe. 

5 60 AT the Old Bailey, in May Seſſion 1782, 
2 William Baſs was convicted of ſtealing a 
's matter quantity of goods, the property of John Gatfee. 


to deliver 


toa cu?” The priſoner was ſervant to the proſecutor, a 
them and gauze-weaver in Biſhopſgate-Street. On the day 
the money laid in the indictment he was ſent with a package 
to hie on of goods from his maſter's houſe, with directions 
— a to deliver them to a cuſtomer at a particular 
felonv; for place. In his way he met two men who invited 
= poſſe him into a public houſe to drink, and then per- 
out of the ſuaded him to open the package and fell the 
— goods ; which he accordingly did, and received 
very. eight guineas of the produce to his own uſe. 


It was referred to the conſideration of the 
twelve Judges, Whether, from the above facts, 
the priſoner was guilty of a felonious taking ? 


See the Mr. Baron Hotham in December Seſſion 1782, 
_ 1 delivered it as the unanimous opinion of all the 
oF 4s 5g Judges, That the conviction was proper; for the pri- 
1782. loner Ra! in the relation of a ſervant, the poſſe fa 
eon of the goods muſt be conſidered as remaining 

in the maſter until and at the time of the unlawful 
converſion of them by the priſoner. The maſter 

was to receive the money for them from the cuſ- 

tomer, and he could at any time have counter- 
manded the delivery of them. The priſoner 
therefore, by breaking open the package, torti- 

ouſly took them from the Poſſelſion of the owner, 


and having by the ſale converted them animo fu- 
rand 
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randi to his own uſe, the taking is felonious. 8978 
Many caſes of this kind have occurred, and they ; 
have all of them been determined to be felony. | 


. White's Caſe. 


Cate 109. 


| T the Old Bailey, February Seſſion 1783, The name 
the priſoner was indicted for burglary in of theown- 
the dwelling-houſe of Jahn Snoxall, and ſtealing bose f. 


therein goods, the property of Ann Lock. feotial in 
an maictt- 


a . ment f 
It appeared that it was not the dwelling-houſe —— 


of John Snoxall; and it was therefore held (a), ——_ 7 
that the priſoner could not be found guilty either 775 40 
of the burglary, or of ſtealing to the amount of e. 
forty ſhillings in the dwelling-houſe, under the 
12 Ann. c. 7. for it is eſſential in both caſes to 
ſtate in the indictment, the name of the perſon in 


whoſe houſe the offences are committed (C). 


(a) By Mr. Juſtice Buller, and Mr. Juſtice Gould. 

(5) In October, 19585, William Woodward was indited for 
ſtealing in the huuſe of Sarah Lunns. It appearcd in evidence, 
that her name was Sarah London, Mr. Serjeant Adair, Recor- 
der, held the variance fatal to the capital part of the indictment. 


Patrick 
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In of ſuch 
ime UA 


Fr ſorption 


of _ 
ngo 
&hich the 
corporati- 
ON 18 com- 
poſed, 18 
nor ſuf 2 
ent in an 
ind ict- 
ment. 


CASES IN CROWN LAW. 


Patrick and Pepper's Caſe. 


T the Old Bailey, in February Seflion 
1783, Aaron Pairick and John Pepper were 
indicted before Mr. Juſtice Buller, preſent Mr. 
Baron Perryn, on the ſtatute 6 Geo. 3. c. 48. 
for cutting down trecs in the night-time, grow- 
ing in Enfield Chaſe. 


The firſt count in the indictment laid the pro- 
perty as © belonging to Jeſephb Brown, George 
* Cook, and William Sedcole, then being the 
* church-wardens of Enfield aforeſaid, &c. they 
the ſaid Joſeph Brown, George Cook, and Nil- 
„ liam Sedcoiz, then being the owners of the ſaid 
& trees,” &c. The ſecond count laid the pro- 
perty to belong to the ſame perſons by name, 
they the ſaid Fo/eph Brown, George Cook, and 
* William Sedcole, then being the church-war- 
* dens of the pariſh-church of Enfield, in the 
* county of Middleſex.” 


* 


By the ſtatute 17 Geo. 3. c. 17. for dividing 
Enfield Chaſe, a certain allotment of the land is 
veſted in the church-wardens of Enfield for the 
time being, and their ſucceſſors for ever, in truſt 
tor the owners and proprictors of freehold and 
copyhold meftuages, lands and tenements, within 
the pariſh, who were intitled to a right of com- 
won, &c. Within the Chaſe. And by ſect. 115. 
the cliurch-wardens are incorporated by the name 
Gi * the chrirchb-wwardens of the ' pariſh-church of 
& Enficld, in the county of Middlejex.” 


Mr. 
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Mr. Peckham and Mr. Mingay, Counſel for the 
priſoners, ſubmitted to the Court, that a convic- 
tion could not be ſuſtained upon this indictment ; 
for that inſtead of laying the trees to be the pro- 
perty of the corporation, by their public name, 
it had laid them to be the property of the indivi- 
dual members compoſing ſuch corporation, by 
their private names. 


Mr. Silve/ter and Mr. Fielding, for the Crown, 
contended, that as the Act of Parliament had 
veſted the property in the church-wardens for e 
time being, it was neceſſary for the fake of cer- 
tainty to mention their names : but admitting the 
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inſertion of their names to be unneceſlary, and 


ſuppoſing it expunged as ſuperabundant, the in- 
dictment would ſtill remain good ; for that the 
firſt count would then lay the property as belong- 
ing to © the church-wardens of Enfield; and the 
ſecond count, purſuing the words of the ſtatute, 
would lay it technically as belonging to © the 
* church-wardens of the pariſh-church of Enfield, 
© in the county of Middleſex ;** which is the very 
name by which the legiſlature has deſcribed their 
corporate Capacity. 


The Court held the objection to be fatal. The 


indictment would have been clearly right, if the 
firſt clauſe of the Act of Parliament which veſts 
the property in the church-wardens for the time 
being had ſtood ſingle. But the clauſe which 
gives the church. wardens a corporate capacity, 
and a corporate name, puts an end to the queſti- 
on; for where any deicription of men are directed 
by law to act in a corporate capacity, their natu- 
ral and individual capacity as to all matters re- 
ſpecting the ſubject of their corporation, is totally 

extinct. 
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PATRICK extinct. The preſent indictment deſcribes the 
rrn's trees to be the property of certain individuals, by 
Casg. their names; but the Act of Parliament ſhews the 
property to be in the corporation. If an action was 

brought in the private names of the preſent proſe- 

cutors, for any matter relating to their public ca- 

pacity, they muſt unavoidably be nonſuited ; and 

a fortiori, it muſt be erroneous in a criminal pro- 
ſecution. But it is ſaid, that the private names 

may be expunged as ſurpluſage. In the firſt 

count, ſuppoſing them expunged, the remaining 
deſcription would be, “p the church-wardens of 
Enfield,“ which is not the name of the corpo- 

ration; and therefore that count would ſtill be 

wrong. In the ſecond count, it is true, the cor- 

Ser Sher. POrate name is uſed; but the property is not laid 
rington to be in the corporation of that name, it is laid to 
an, Lage be in the private perſons, and the public name is 
peltea, O. uſed merely as a deſcriptioa of thoſe perſons. 
elena The priſoners muſt therefore be diſcharged on 


2 &. (9 :.ov 
F\ 8. lvl, 


17%. this indictment. 


C ven 111. The King again/{ Hawkeſwood. 


1. an in- AT Worceſter Lent Aſſize 1783, the priſoner 
eee was indicted for forging a negotiable bill of 
a 1414 © exchange, purporting to be drawn by one Prat- 
N e lington on Sir Nobert Herrics and Ca. AND Al.soO, 
nig ſor forging two indorſements on the ſame; one 
b, e in the firm of Cox and Devey, the other in the 
eo i: i name of J.hn Hadur. "There were alſo the uſual 
1 .“ counts for uttering it, knowing it to be forged. 
e The fact of its being a forgery, and that the 
prifoner had negociated it with a complete know- 
iedye of that lac, were very clearly proved; but 
upon 
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upon producing the bill in evidence, it appeared 
not to be ſtamped purſuant to the ſtatutes of 23 
Geo. 3. c. 49. 1. 14. and 23 Geo. 3. c. 58. f. 11. 
which enact, © That no bill of exchange, &c. 
not ſtamped as thoſe Acts direct, ſhall be plead- 
% ed and given in evidence in any Court, or ad- 
«© mitted in any Court to be good, or available in 
“ law or equity.“ 


Mr. Baldioyn, \he priſoner's Counſel, ſubmit- 
ted to the Court, that the inſtrument in queſtion, 
even ſuppoſing it to be genuine, was not a lawful 
bill of exchange, but a piece of waſte paper, inca- 
pable of becoming the ſubject of either a fraud or 
a felony ; that the party who took it, mult at the 
time have known that it was not a legal bill of ex- 
change, or he muſt have been groſsly negligent, for 
the defect is viſible on the face of it. 


Mr. Juſtice Buller, who tried the priſoner, held, 
that the Stamp Acts above- mentioned being reve- 
nue laws, and not purporting to alter the crime of 
forgery, could not affect the preſent queſtion; and 
the Jury found the priſoner guilty, but being a new 
point he reſpited the judgment, and reſerved the 
caſe for the conſideration of the Judges. 


In Eaſter Term, 1783, the Judges over- ruled 
the objection, and determined that the convic- 
tion was right (a). 


(a) In January Seſſion, 1594, Fohn Lee was indided for forge 
ing a bill of exchange, purp «ting to be made by 194 Town/ben/, 
Maiter-General of the rdnance; and an object on was taken 
«gainſt producing it in evidence, becauſe it was not ſtamped: hit 
upon the authority of this decilion, tne 0!;j<ticn was over-ruled , 
and the priſoner was condemned and executed. 


Warickſhall's 
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Case 112. Warickſhall's Caſe. 

Conf (Me T the Old Bailey, in April Seflion, 1783, 
01: obtain- - 


10 Thomas Littlepage was indicted before Mr. 
* = . 
ſequence of Ju/2ice Nares, preſent Mr. Baron Eyre, for grand 
Pram er larceny; and the fame indictment charged Jane 
* Calls Th a 7 fl. f h f. 
canorbe Tarick/ball, as an acceſſary after the fact, with 
givenin receiving the property knowing it to have been 


eviderce; 


but any ſtolen. 
fs, tho 
be, The acceſſary had made a full confeſſion of her 
inadwiiſi- guilt ; and in conſequence of it the property had 
ban, been found in her lodgings, concealed between 
war be re- the ſackings of her bed. The confeſſion, how- 
ceived, ever, having been obtained by promiſes of favour, 
the Court refuſed to admit it in evidence againſt 
her; and it was contended by her Counſel, that 
as the fact of finding the ſtolen property in her 
cuſtody had been obtained through the means of 
an inadmiſſible confefion, the proof of that fact 
ought alſo to be rejected; for otherwiſe the faith 
which the proſecutor had pledged would be vio- 
lated, and the priſoner made the deluded inſtru- 


ment of her own conviction. 


The Court. It is a miſtaken notion, that the 
evidence of cenfeſſions and fats which have been 
ohtained from priſoners by promiſes or threats, is 
to be rejected from a regard to public faith: no 
lach rule ever prevailed. Ihe idea is novel in 
theory, and would be as dangerous in practice as 
1 is repugnant to the general principles of crimi- 
nal law. Confeſſions are received in evidence, or 
rcjeUed as inadmülible, under a conſideration 
v {ether they are, or are not intitled to credit. 

A tree 


| 


| 


— — = 
; 
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A free and voluntary confeſſion is deſerving of Warrcx- 


the higheſt credit, becauſe it is preſumed to flow 
from the ſtrongeſt ſenſe of guilt, and therefore 


It is admitted as proof of the crime to which it 
refers; but a confeſſion forced from the mind by: 


the flattery of hope, or by the torture of fear, 
comes in ſo queſtionable a ſhape when it is to be 
conſidered as the evidence of guilt, that no credit 
ought to be given to it; and therefore it is re- 
jeted. This principle reſpecting confeſſions, has 
no application whatever as to the admiſſion or re- 
jection of facts, whether the knowledge of them 
is obtained in conſequence of an extracted con- 
feſſion, or whether it ariſes from any other 
ſource; for a fact, if it exiſts at all, muſt exiit 
invariably in the ſame manner, whether the con- 
feſſion from which it is derived be in other re- 
ſpects true or falſe. Facts thus obtained, how- 
ever, muſt be fully and ſatisfactorily proved, 
without calling in the aid of any part of the con- 
feſſion from which they may have been derived; 
and the impoſſibility of admitting any part of the 
confeſſion as a proof of the fact, clearly ſhews 
that the fact may be admitted on other evidence: 
for as no part of an improper confeſſion can be 
heard, it can never be legally known whether 
the fact was derived through the means of ſuch 
confeſſion or not; and the conſequences to pub- 
lic juſtice would be dangerous indeed; for if 
men were enabled to regain ſtolen property, and 
the evidence of attendant facts were to be ſup- 
preſſed, becauſe they had regained it by means 
of an improper confeſſion, it would be holding 
out an opportunity to compound felonies. The 
rules of evidence which reſpect the admiſſion of 
facts, and thoſe which prevail with reſpect to the 


rejection of parole declarations or confeſſions, 
R are 
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are diſtin and independent of each other. It is 
true, that many able Judges have conceived, that 
it would be an exceeding hard caſe, that a man 
whole life is at ſtake having been Julled into a 
notion of ſecurity by promiſes of favour,. and in 
conſequence of thoſe promiſes has been induced 
to make a confeſſion by the means of which the 
property is found, ſhould afterwards find that 
the confeſſion with regard to the property found 
is to operate againſt him. But this ſubject has 
more than once undergone the ſolemn conſidera- 
tion of the twelve Judges; and a majority of 
them were clearly of opinion, That although 
conleſſions improperly obtained cannot be receiv- 
ed in evidence, yet that any ads done afterwards 
might be given in evidence, notwithſtanding they 
were done in conſequence of ſuch confeſſion (a). 


(2) In February Seffion 1784, Dore Money was tried on the 
ſtatute 10 and 11 Will. 3. e. 23. for ſhop-lifting, and a con feſſion 
had been made by her, and gcols found in conſequence of it, as 


in the above caſe. Mr ice Bulle, preſent Mr. Baron Perryn 


who agree l, ſaid, ** Whatever act are done, are evidence; but 
if thoſe act are not ſutticient to mae out the charge againſt the 
*+ priſoner, the converſation or coufeſſion of he priſoner cannot be 
received, ſo as to couple it with thoſe ads, in order to make out 
he ſubhject matter of proof. A priſoner was tried before me, 
8 ** Pubic» Bulle,) where the evidence was juſt as it is here, 

ſtoppod all the witneſſes when they came to the confeſſion. 
** The priſoner was acquitted There were two learned Judges 
oy the bench who told me, that although what the priſoner ſaid 
** was not evidence, yet that any fads ariſing afterwards muſt be 
„received. | his point, though it aia not affect the prifoner at the 
* bir, was ftited to al/ the Fudgr's;, ani the | ne drawn was, that 
* although confeſſions imp overly obtained cannot be received in 
* eviience, vet that the acts done afterwards may be given in evi- 
% len: 6 though they were done in conſ<qun<:2ce of the coufeſſion.“ 
See alſo Lock/at's Caſe, paea, Fune & Ls. 


Jackſon 


* 
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Jackſon and Randall's Calc. Can 113, 


AT the Old Bailey, in April Seſſion 1783, Anivaia- 


William Tac#ſon and Thomas Randall were ment on 
the 7 Gen, 


indicted on the ſtatute 7 Geo. 2. c. 22. be- 2. c. 22 for 
, * 2 . « (Ta ulti 
fore James Adair, Eſq; Recorder; and the Jury 0 2 


found the priſoners guilty : but a doubt ariſing, to rob, muſi 
whether the indictment had ſufficiently deſcribed pp _ 
the offence, the judgment was reſpited, for the w ade 
purpoſe of ſubmitting the caſe to the conſiderati- Ah an A 
on of the Judges. | eg HE 
and that 2 
The ſtatute enacts, „ That if any perſon or 4 
* perſons, with any offenſive weapon or inſtru- of money 
« ment, unlawfully and maliciouſly ſhall aſſault.“ Sd: 
& or ſhall by menaces, or in or by any forcible 
& or violent manner, demand any money, goods, 
& or chattels, of or from any other perſon or 
& perſons, with a felonious intent to rob or 
% commit robbery upon ſuch perion or perſons, 
the offender ſha!! be liable to be tranſported 


& for ſeven years.“ 


The indictment ſtated, that the priſoner on 
ſuch a day, &c. © in the King's highway, with 
& force and arms, in and upon one Andrew 
& Gilleſpie, in the peace of God and our Lord 
„ the King then and there being, unlawfully 
& and maliciouſly did make an afiault, and him 
4 the ſaid Andrew Gilleſpie unlawfully and mali- 
& cjoully did menace, then and there threaten- 
& ing to blow his brains out; with intent his 
&* monies feloniouſly from his perſon to take, 
& ſteal, and carry away, againſt the form of the 
« ſtatute,” &c. 


R 2 The 


K ˙˖⸗(— . — 


___ — — ˖ — 


252 CASES IN CROWN LAW. 


Jucg ze The queſtion was, Whether an indictment 
viL1,'s under this ſtatute, in deſcribing the manner in 
Cats. which the offence was committed, muſt not ne- 

ceſſarily ſtate, either that the aſſault was made 
with an offenſive weapon, with a felonious in- 
tent to rob, &c. or, that by menaces, or in or 
by a forcible or violent manner, a demand of 
monies or goods was made, with a felonious in- 
tent, &c. the words of the Act being through- 


out in the disjunctive. 


In the July Seſſion following the priſoners were 
put to the bar, and informed by Mr. Recorder, 
that the Court had taken the caſe into their con- 
ſideration; and that it was the opinion of the 
Judges, That the indictment was inſuſficient, in 
not having ſtated that the aſſault was made with 
an offenſive weapon, or, that any demand was 
made of money or goods; and therefore no 
judgment could be given on it; for that it is ne- 
ceſſary in point of law, that an indictment on any 
particular Act of Parliament ſhould ſtrictly fol- 
low the words of the Act; and that the Court 
cannot ſupply from any other circumſtances a 
ſuſficient deſcription of the offence. 


. —-— 
Ca 114 - The King galt John Davis. 


land T Hertiord Summer Aſſize 1783, Jahn 


ſtatute 6 

make an © Davis was indicted on the BLacx AcrT, 
_ before Mr. Juſtice Gould, for that he one 
v. able © fallow deer, of the price of forty ſhillings, of 


3 & and belonging to P hilagelphia Lee, widow, 


clergy, and „ then 
a ſulſe- ; 
quent arte inflits a wilder puniſhment on the ſame offence, the lat- 


ter ſtatute is a vir/ual repeal of ſo much of the for. ner ſtatute as relates is 


theotfence. 
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then and there being kept and fed in a certain 
* park, of and belonging to the ſaid Philadelphia 
& Lee, incloſed with pales, where deer had been 
* and then were uſually kept, unlawfully, wil- 
“ fully, and feloniouſly did hunt,“ &c. 


There were two other counts ; one for ki/ling, 
and the other for /caling, the fallow deer as afore- 
ſaid. 


The ſtatute of 9 Geo. 1. c. 22. upon which 
the indictment was founded, enaQts, that if 
* any perſon or perſons being armed with ſwords, 
* fire-arms, or other offenſive weapons, and hav- 
« ing his or their faces blacked, or being other- 
* wiſe diſguiſed, ſhall appear in any foreſt, chaſe, 
* park, paddock, or grounds, incloſed with any 
wall, pale, or other fence, wherein any deer 
© have been or ſhall be uſually kept, or in any 
„ warren or place where hares or conies have 
* been or ſhall be uſually kept—or ſhall un- 
„ lawfully and wiltully hunt, wound, kill, de- 
* ſtroy, or ſteal any red or fallow deer, or un- 
* lawfully rob any warren or place where conies 
or hares are uſually kept—-or if any perſon or 
« perſons ſhall unlawfully and wilfully hunt, 
« wound, kill, deſtroy, or ſteal any red or fallow 
deer, fed or kept in any places, in any of his 
«© Majeſty's foreſts or chaſes, which are or ſhall 
* be incloſed with pales, rails, or other fences ; 
or in any park, paddock, or ground incloſed, 
„ where deer have been or ſhall be uſually kept 
“Dor ſhall forcibly reſcue any perſon, being 
„ lawfully in cuſtody of any officer or other per- 
&* ſon for any of the offences before-mentioned— 
« or if any perſon or perſons ſhall by gift or pro- 


+ miſe of money, or other reward, procure 15 
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vis © of his Majeſty's ſubjects to join him or them 


Cask. 


in any ſuch unlawful act; every perſon ſo of- 
* fending, being thereof convicted, ſhall be ad- 
„ judged guilty of telony, and ſhall ſuffer death 
&« as in caſes of felony without benefit of clergy.” 


* 


But the learned Judge recollecting that an Act 
of Parliament bad recently paſied, which reduced 
the offence charged in the indictment to a miſde- 
mcanour, he thought it improper to proceed to 
try the priſoner on the pretent charge for 1clony, 
until he had ſubmitted to the Judges the follow- 
ing qucition: 


Whether the ſtatute 9 Geo. 1. c. 22. as far 
as it reſpects the oflences churged in the indict- 
ment, un accompanied by the circumſtance of be- 
ing armed aud diſcuiſcd, is not virtually repealed 
by the ſtatute of 16 Geo. 3. c. 30. ? 


The ſtatute of 16 Geo. 3. c. 30. recites, that 
the tatutes in force for the diſcovery aud pu- 
niſhment of deer-iteulcers are numerous, and ma- 
ny of them ineffectual; and that the good pur- 
poſes thereby intended might be better eſſected, 
if 1uch of the ſaid ſtatutes as are found deſective 
were repealed, and the good proviſions therein 
contained, together with ſuch other proviſions as 
may be expedient, were reduced into one Act: 
and then it enacts, “ that if any perſon or per- 
“ ſons ſhall courſe or hunt, or ſhall take 
in any flip, nooſe, toil, or ſnare, or ſhall 
kill, wound, or deſtroy, or ſhall ſhoot at, or 
otherwiſe attempt to kiil, wound, or deſtroy, 
or ſhall carry away any red or fallow deer, in 
any foreſt, chaſe, purlieu, or ancient walk, 
whether incloſed or not, or in any incloſed 
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park, paddock, wood, or other incloſed ground, 
where deer are, have been, or ſhall be uſually 
kept, without the conſent of the owner, or 
without being otherwiſe duly authoriſed ; or 
ſhall be aiding, abetting or aſliſting therein or 
thereunto ; every perſon ſo oftending by courſ- 
ing, hunting, ſhooting at, or otherwiſe at- 
tempting to kill, wound, or deſtroy, or by 
aiding therein or thereunto, ſhall forfeit for 
every ſuch offence the ſum of twenty primds,— 
And every perſon ſo offending by killing, 
wounding, or deſtroying, or by taking in any 
ſlip, nooſe, toil, or ſnare, or by carrying 
away, or by aiding therein reſpectively, ſhall 
for every deer ſo wounded, killed, deſtroyed, 
taken, or carried away, forfeit and pay the 
ſum of thirty pounds.—And if the offender in 
any of the caſes aforeſaid ſhall be a keeper of, 
or perſon in any manner intruſted with the 
cultody or care of deer, in the foreſt, chaſe, 
purlieu, ancient walk, or incloſed park, pad- 
dock, or wood, or other incloſed place where 
the offence ſhall be committed, every ſuch of- 
tender ſhall forfeit and pay double the penalty 
herein before appointed to be paid by other 
offenders.—And if any perſon or perlons, at- 


ter having been convicted of any of the afore- 


ſaid offences, ſhall oftend a ſecond time againſt 
this Act, by committing any of the aforeſaid 
offences; ſuch ſecond offence, whether it be 
the ſame as the firſt offence, or be any other of 
the aforeſaid offences, ſhall be deenied and ad- 
judged to be felory ; and the perion guilty 
thereof, being lawtully convicted upon indick- 
ment, ſhall be tranſported for the ſpace of ſe- 
ven years.“ The act then goes on to ſhew 


how Juſtices of the Peace may proceed on con- 


viction 
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viction of offenders, and concludes with repeal- 
ing ſuch parts of the ſeveral ſtatutes named in 
the margin (a) as relate to deer ; but it 1s totally 
ſilent as to the intervening ſtatute of 9 Geo. 1. 


c. 22. upon which the preſent indictment was 
founded. | 


On the firſt day of Michaelmas Term 1783, the 
twelve Judges held a conference upon this ſubject 
at Lord Mansficld's chambers in Serjeants Inn; 
and they were unanimouſly of opinion, 'That the 
ſtatute of 16 Geo. 3. c. 30. amounted to a repeal 


of the felony of ſimply killing deer in a park in- 


cloſed ; as it puniſhes the firſt oflence with a pecu- 
niary forfeiture of twenty pounds, and makes the 
ſecond offence felony (a). 


(a) The ſtatute of 5 Ceo. 1. c. 27. infſict a fine not excerding 
100l. and three months impriſonment on ſuch perſons as ſhall be 
conv.Cted of ſeducing at ficers. 

The 23 Geo. 2 c 13. infiicts a penalty of cool. ndtyelve months 
impriſonment on the ſame oftence : ana 1 9 Mansfe/r held, that 
the laiter ftatute was in this reſpect a virtual repeat of the former. 
Rox v. Cato, 4 Burr. 2026. 


Daniel 
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Daniel Hickman's Cale. Ct 113. 


HE priſoner was tried before Mr. Juſtice Ifa man 
Buller, at the Old Bailey, in July Seſſion yo ohoans: 


1783, for a robbery upon Fohn Miller. F bis 


"4 r'the ſake 
The proſecutor was ſervant to Mr. Lewis, ta- of preſerv- 


ble-decker to the Chaplains room in Saint James's . f ff 
Palace, and had an apartment, in which he the impu- 
alone ſlept, in a court called the Board of Green 8 
Cloth. Ihe priſoner was a centinel on guard at beenguilty 
the palace, and had been one night treated by end- 
the proſecutor with ſome bread and cheeſe and erime, it 
ale in this room. About a fortnight afterwards, ; 
very late in the evening of the day laid in the in- Robbery, 
dictment, the priſoner, on going up ſtairs, heard — — 
ſomebody ſtepping almoſt upon his heels. On under no 
turning round he diſcovered it was the priſoner, — 9 
who ſaid, It is me.” Ihe proſecutor repli- ſonal dan- 
ed, What brought you here at this time of ser. 
„the night?” The priſoner anſwered, © I am 
come for ſatisfaction; you know what paſled 

the other night; you are a Sodomite ; and if 

* you do not give me ſatisfaction, I will go and 
fetch a ſerjeant and a file of men, and take you 
before a Juſtice; for I have been in the Black 
„Hole ever ſince I was here laſt, and I do not 
value my lile.” The profecutor aſked him 

what money he muſt have ? The priſoner ſaid, 

I mult have three or four guineas.” The pro- 

ſecutor accordingly gave him two guineas, which 

was all he had, and promiſed to give him ano- 

ther guinea the next morning. The priſoner took 

the two guineas, faying, ©* Mind, I don't de- 

* mand any thing of you.” The next morning 

he came again, and received the other guinea ; 


and 
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and ina few days after, upon making an applica- 
tion for more money upon the ſame pretence, he 
was apprehended. The proſecutor ſwore, that 
he was very much alarmed wen he gave him 
the two guineas, and did not very well know 
what he did ; but that he parted with his money 
under an idea of preſerving his character from 
reproach, and not from the fear of perſonal vio- 
lence. 


The learned Judge ſtated to the Jury the ſeve- 
ral ingredients which the law required to conſti- 
tute the crime of robbery ; and particularly, as 
applicable to this ſpecies of it, the determination 
of the Judges in the caſe of the King and Don- 
nally ; remarking the diflerence, that in Don- 
nally's caſe, the proſecutor had ſworn, that he 
delivered his money under an apprehenſion of 

rſonal danger, as well as from the fear of 
oſing his character; but that, in the preſent 
caſe, the proſecutor had ſworn he parted with 
his money for the ſake of his character only, and 
not from any apprehenſion of danger to his 
perſon. 


The Jury thought that the proſecutor parted 
with his money againſt his will, through a fear 
that his character might receive an injury from 
the prifoner's acculation; and they therefore 
tound the prifoner Guilty. But as this was only 
the ſecond caſe of the kind, and as ſome doubt 
had prevailed with reſpect to Donnally's caſe, be- 
cauſe he was not executed, the judgment was re- 
ſpited, and the caſe ſubmitted to the conſidera- 
tion of the twelve Judges, upon the difference 
betore-mentioned between the two caſes. 


In 
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In February Seſſion 1784, the priſoner was H:cx- 


called to the bar, and Mr. Juſtice A/5bur/t de- 
livered the opinion of the Judges to the follow- 
ing etlect :—Some doubts Loving been entertain- 
ed as do the opinion of the twelve Judges in the 
caſe ol Patrick Donnally, the learned Judge who 
tried the g ſoner thought it proper that the pre- 
ſent cal. ſhould itkewiſe be referred to their con- 
ſideration They have accordingly conferred 
upon it; and they are of opinion, That it does 
not 2 aterially difler from the caſe of Donnally, 

or that the true definition of Robbery is the ſteal- 
ing, or the ſtealing or taking from the perſon, 
or in the preſence of another, property of any 
amount, with ſuci a degree of force or terror, as 
to induce the party wnwillingly to part with his 
property; and whether the terror ariſes from 
real or expected violence to the perſon, or from 
a ſenſe of injury to the character, the law makes 
no kind of difference; for to moſt men the idea 
of lying their fame and reputation is equally, if 
not niore terrific than the dread of perſonal injury. 
The principal ingredient in robbery is a man's be- 
ing cd to part with his property; and the 
Jud;;cs are unanimouſly of opinion, That upon 
the principles of law, and the authority of for- 
mer deciſions, a threat to accuſe a man of hav- 
ing committed the greateſt of all crimes, is, as 
in the preſent caſe, a ſufficient force to conſti- 
tute the crime of robbery by putting in fear. 


The priſoner received ſentence of death, and 
was executed, 
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Ca 116, * Gaſcoigne's Caſe. 
If a bailiff HIS was a caſe reſerved for the opinion of 
yur "ed the twelve Judges, by Mr. Juſtice Nares, 


under pre- at the Old Bailey, in October Seſſion 1783, 


— — upon the trial of an indictment for a highway 
r 


reater 
1 y. and The proſecutrix was the wife of one Charles 
oy Woodward, a clock-maker. 'The priſoner was 
lence ex- ſervant to the Turnkey of the New Priſon, and 
ney he is Alſo what is called a Runner to a Rotation Of- 
5 of fice. On the day mentioned in the indictment 
Ed.. he had a warrant given to him as a Conſtable 
12 he was not) to apprehend the proſecutrix 
81. . for an aſſault. He accordingly took her from 
B. Fc. 27. her houſe in Shadwell, and carried her before a 


R 1853. 255, Juſtice of the Peace, at a public-houſe in Faſt 


rHale,$97- Smithfield. The Juſtice adviſed her to compro- 
I do miſe the matter, and her huſband, who, attend- 
ed, immediately went out to procure bail; but 
before he returned, the Juſtice went away. The 
moment the Juſtice was gone, the priſoner told 
the proſecutrix that he would take her to priſon, 
She begged, and upon her knees intreated him 
to wait until her huſband returned with bail; 
but he was inexorable, and immediately hand- 
cuffed her to another priſoner, She repeated her 
intreaties to the priſoner not to drag her to goal; 
and having a ſhilling in her hand, ſhe offered it 
to him to induce him to comply; but he inſtant- 
ly ſhoved her before him into a coach, and put- 
ting a handkerchief to her mouth, took the 
ſuilling out of her hand, faying, * This will 
cc buy 
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© buy us three a glals a- piece, and ordered the 
coachman to drive to the New Priſon, Cierken- 
well. They ſtopped at an ale-houſe in Long- 
lane, and each of them drank a glaſs of gin, 
which the priſoner paid for with the ſhilling he 
had taken from the proſecutrix's hand. As they 
drove on he told her, that if ſhe had money 
enough to pay for the coach ſhe ſhould not go to 
priſon. The man to whom ſhe was handcuſſed 
rattled his hand againſt the ſide of her pocket, 
and the priſoner put his hand into her pocket, 
and took all the money he could find, which was 
three ſhillings. The proſecutrix made no com- 
plaint while they ſtopped at the ale-houſe in 
Long-lane ; and upon their arrival at Clerken- 
well, ſhe told the priſoner that he ſhould be 
welcome to the three ſhillings which he had taken 
out of her pocket, if he would let her go home 
to her huſband and her children; but he took 
her to the New Priſon, and paid the coachman 


eighteen-pence for coach-hire out of the money 
he had taken from her. 


The Jury found, that the priſoner had a felo- 
nious intent of getting whatever money the proſe- 
cutrix might chance to have in her pocket; and 
that putting her into a ſtate in which ſhe was not 
capable of defending herſelf, by handcuffing her 
to another priſoner, under a pretence of carrying 
them more ſafely to priſon, was only a colourable 
means of putting his felonious intention into exe- 
cution. 


This caſe was referred to the conſideration of 
the Judges; and in February Seſſion 1784, Mr. 
Juſtice Aſbhurſt delivered it as their unanimous 
opinion, That as it was found by the verdict, that 


the 
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Gas- the priſoner had an original intention to take the 
COI1GNKRS 


Cass. money, the offence he had committed was clearly 


a robbery. 
Care 117, | Godfrey's Caſe. 
2, Me, ("LD-BAILEY, December Seffion 1783.— 
of a BBlack- This was an indictment on the ſtatute 10 


NN and 11 Will. 3. c. 23. ſor ſtealing a piece of wool- 
within the len cloth, the property of Edward Shepherd, pri- 
means vately in his warehouſe, 

of 10 and 

11 Will. Zo 
c. 23. 


The profecutor was a Blackwell-Hall Factor, 
See Bar- who received his goods by bales or packages from 
the Sta, the manufacturing clothiers in the country, each 
22 piece of which was ſeparately tied up in brown 
r Dod Paper, and marked by numbers on the outſide.— 
fo's Pre- On receiving them into his warehouſe, they were 
Foliers Tometimes taken out of the bales immediately, but 
Reports, x never out of the papers, and done up on ſhelves. 
and Xl, . . . - 
Sometimes they continued in the bales till a cuſ- 
tomer called for ſuch articles as the papers con- 
tained. But no goods were ever expoſed to ſale, 
by hanging them in the warehouſe windows, or 
at the door; nor was the bulk of the pieces ever 
broke or ſold by retail. They were ſold entirely 
on commiſſion, ſometimes for home conſumption, 
and ſometimes for exportation. Ihe door of the 
warchouſe ſometimes ſtood open; but in general 
it was kept ſhut, and faſtened by a latch, but not 
lo as to prevent its being opened at pleaſure on 


eitlier lide. 


The 
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The Court doubted whether this could be con- Cob, 


ſidered ſuch a warehouſe as is within the intent 'Cae. 
and meaning of the ſtatute on which the indict- 

ment was founded. The doubt aroſe upon the 

report of Howerd's Caſe (a) at the Old Bailey, in (%) Foſter, 
the year 1751, before IL. C. B. Parker, Mr. J. 7%. 
Filer, and Mr. J. Birch ; in which the Court P. C. 
were of opinion, that the word warehouſes, in the 

ſtatute, did not mean mere repgſilories for goods, 


but ſuch places where traders keep their goods for 


fſale, in the nature of ſhops. The preamble of the 


ſtatute alſo recites, that the crime of ſtealing goods 
privately out of ſhops and warehouſes, commonly 
called /bop-lifting, was of late years much increal- 
ed, &c. Upon this doubt, and alſo becauſe there 
was no proof of the priſoner's having been ſeen 
in the warehouſe, he was acquitted of the capital 
part of the charge. , 


Smith's Caſe. Cas 112, 


O. December Seſſion, 1783.— An accet. 
| The priſoner was indicted on the ſtatutes 3 ſiry may 


controvert 


Will. and Mary, c. 9. . 4. and 5 Anne, c. 3.1. 4,1: 
5. as an acceſſary after the fact, in receiving a — princi= 


quantity of flour, the property of John Peacock, ithand. 


knowing it to have been ſtolen. ing the 
| record of 


his convic- 
It appeared that two perſons, of the names of tou. 


Gilbertſon and Wareham, who were ſervants to the 
proſecutor at the time the felony was committed, 


had made a full and free confeſſion of the fact of 
ſtealing 


N 
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Si.“ ſtealing the flour from their maſter, and that 
* IFareham had been convicted as a principal in the 
felony, on the evidence of Gz/bert/on, who had 

been admitted an evidence for the Crown. 


Ihe record of Wareham's conviction was pro- 
duced ; but on the authority of Macdaniel's Caſe, 
in Faſter's Reports, the Court permitted the pri- 
loner's Counſel to controvert the propriety of that 
conviction by vivd voce teſtimony ; and it in fact 
appeared, that the proſecutor had intruſted Ware- 
ham with the flour in ſuch a way as to make the 
converſion of it a breach of truſt only, and not a 


felony. 
The priſoner was according acquitted (a). 


(a) In Fetruary S- ſſion 1594, Pfilip hy wo was indicted as an 
acceſliry before the fact, in procuring one Rothawl! to counterfeit 
a h :}f-p*nny. The record of Rar {Ps conviction was pro ſuced; 
ani was admitted by Mr. Juſtice Gull, upon the authority of 
FE oyjtor, tha! the record of the conviction of the principal was not 
conciuſive ev dence of the felony againſt the aceeflary, and that he 
hs 2 ripht to controvert the propriety of ſuch conviction, for a re- 
cord i only om lufive evidence againſt thoſe who are parties to it; 
bu: his Loudilip gave no politive opinion on the point, 


Ca 119. Baker's Caſe. 
What is LD-BAILEY, December Seſſion, 1783.— 
3 The prifoner was indicted for a highway 


nlite robbery. It appeared that he had ſnatched the pro- 

b he  perty from the hands of the proſecutor, as he was 

berg. patling with it on his head by the end of an alley, 
but without ſpeaking to him, or ſtopping him, or 
in any way touching his perſon. 


The 
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The Court (a) thought that this violence was Barn n's 
not ſuch a degree of violence as the law required D 
to conſtitute the crime of robbery ; and the pri- 
ſoner was accordingly acquitted of the capital 
part of the charge, and found Gui/ty of the ſingle 


tclony. 


At the ſame Seſſion James Macaulay was tried 
before Mr. Juſtice Willes, preſent Mr. Serjeant 
Adair, Recorder, for robbing Edward Thompſon, 
a boy of ten years of age, undcr circumſtances 
preciſely ſimilar to thoſe above-mentioned, and 
the Court adopted the ſame diſtinction (6b). 


(a) Mr. Recorder. | 
(4) See alſo the caſe of Wm. Chick, in December Seſſion 1787, 


where the ſame rule was adopted; but in Moor's C/o, where a 
heavy diamond pin, with a cork-ſcrew ſtalk, twiſted ve.y much in 
a lady's hair, which was cloſe frizzed, and ſtrongly craped, was 
ſnatched out, and part of the hai- torn away with it, thi: was held 
a ſutfi:ieat degree of violence toconſtitute the crime of rabhery.— 
M-:re's Case, before Vir. Juice Aßhlui July SefT.on 1784. So 
alſo where an ear-ring was ſnatched from a ladv's ear, and the 


ear torn through by the violence. Laprer's Cigſe, May Seffivn 
1794, poſt. 


Petrie's Caſe. can 1 


A number 


({D-BALLET, January Seſſion 1784. This f party 


was an indictment on the ſtatute of 12 Anne, 9 
. . . Can F Lad 
c. 7. for ſtealing to the amount of forty ſhillings 3 ed to. 
in a dwelling-houſe. gether ſoas 
| toconui- 
. tute grand 
The priſoner was ſervant to the proſecutor, and 1::ceny ; 


. . . 3 3 — bl N nor any 
had at different times purloined his maſter's pro- nan, 


perty to a very conſiderable amount; but it did pran e- 


N | 4 cenics, ſo 
not appear that he had ever taken to the amount cen, fo 


of forty ſhillings at any one particular time. ep 
Clence, 


Staund. 24. Dalr. 101. 2 Keb. 729. 1 Hale, £31. 1 Hank 145. 
8 | ir 
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PrTRIES Tt was held by the Court, that property ſtolen 
coe. muſt not only be in the whole of ſuch a value as 
the law requires to conſtitute a capital oitence, 

but that it muſt be ſtolen to that amount at one 

and the ſame time; for the ſeveral values of dif- 

The law of ferent portions of property, which have been ffo- 
ths caſe Jen at different times, cannot be added together 
firmed by for the purpoſe of making the offence capital, they 
Poren being in fact different and independent acts of 
. ſtealing. A number of petty larcenies cannot be 
x21e1. combined ſo as to conſtitute grand larceny ; nor 
ſizes for Can any number of grand larcenies be added toge- 


3 ther, fo as to conſtitute a capital offence. 


Cars 121. The King again/t Aickles. 


NA T the Old Bailey, January Seſſion 1784, 


exchange John Henry Aickles was tried before Mr. 

foman Juſtice Heath, preſent Mr. Juſtice A/hur/t, for 
207 . . 

under a” ſtealing a bill of exchange value 10cl. the pro- 

pretence of perty of Samuel Edwards. 

ines t 

dilcount- 

15 rhe " The following facts appeared in evidence: 

ury ad | 

iN Mr. Edwards wiſhing to get his own note of 


yo! intend hand diſcounted, had made application to ſeve— 


to l-1ve 


the bil! in ral perſons in the diſcounting line of buſineſs for 
th- io that purpoſe. A few days afterwards, the priſo- 
> au ner, a total ſtranger to Mr. Edwards, left an ad- 


withoutthe dreſs at his lodgings while he was from home, 


ard hat Mr. H. No. 21, Great Puliney-ftreet, from ſix 
he under- « 79 
rnok to : > g 
diſcount it with a precoucerte l deſ gn to convert its produce to his own uſe, 
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& to ſeven in the evening, or Fri eleven ill twelve A EN * 


in the morning.“ In conſequence of this addreſs, 
Mr. Edwards the next morning called upon the 
priſoner in Pultney-ſtreet ; and a converſation 
upon the ſubje& of money tranſactions taking 
place between them, the priſoner told Mr. Ed- 
wards that he was in the diſcounting line, and 
would, whenever he choſe, diſcount a bill for 
him at the uſual premium of 25per cent. agency, 
provided it was drawn upon and accepted by a 
perſon of known credit and reſponſibility. About 
three weeks after this interview, Mr. Edwards 
again called upon the priſoner ; but not findin 

him at home, he the next day ſent his clerk Mr. 
Croxall to enquire whether he would diſcount a 
bill of 100l. accepted by Mr. Richard IVells, of 
Cornhill ; and requeſting that he would call in 
the City, that he might be fully ſatisfied of its 
validity. The prifoner returned with Mr. Croxa!l to 
the houſe of Mr. Richard Wells, in Cornhill; where 
he was ſhewn into a room to Mr. Ed: ards. who 
aſked him the terms upon which he would dif- 
count a bill for 100l. provided he approved of 
it. The prifoner replied, © Two aud a half 
& per cent. agency, excluſive of the legal intercit 
& for two months.“ Mr. Edward: immediately 
delivered the bill deicribed in the indictment into 
the hands of the priſoner, and referred him to 
Mr. Richard Wells, the acceptor of it, who was 
there preſent, to ſatisſy limſelf that it was a ge- 
nuine acceptance. Mr. Fells ſaid the acceptance 
was his hand-writing. The priſoner addreſſing 


himſelf to Mr. Edwards ſaid, 6s Sir, if you d 


6 go with me to the wwejt end f the town, to Pult- 
« ney-firect, I will give you the caſh.” Mr. Ed- 
wards rephed, ** 7 cannot conveniently go <oith 

8 2 40 vet 
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AICKLBE 6 "* Jem myſelf, but Mr. Croxall fhall attend you, and 


CASE, 


& pay you the 25s. agency, and the diſcount, on 
& receiving the hundred prunds.” On their de- 
parture Mr. Edwards whiſpered his clerk not to 
leave the priſoner without receiving the money, 
nor to loſe ſight of him; promiting to follow 
them in half an hour. Ihe priſoner and Mr. 
Croxall accordingly proceeded together to the 
priſoner's lodgings in Pultney- ſtreet. When they 
arrived, the priſoner ſhewed Mr. Croxall into the 
parlour, and defired lim to wait while he fetched 
the money; laying, ** ig only about three flreets 
* ff, and [ ſhall be back again in a quarter of an 
& hour.” Mr. Croxall however followed him 
down Pultney-{treet, but in turning the corner of 
Brewer-ſtreet loſt fight of him. He walked 
backwards and forwards in the ſtreet for a length 
of time, in hope of ſecing him return; but with- 
out ſucceſs. Duriag this interval Mr. Edwards, 
who had previouſly called at the priſoner's lodg- 
ings, came up to Croxall, and they returned to- 
gether to the priſoner's lodging, where they 
waited three days and three nights in a vain ex- 
pectation of the priſoner's return. On the Sa- 
turday following, however, Mr. Edicards ap- 
prehended him at the houſe of a lady in Mar- 
garet- ſtreet, where he had dined. He expreſſed 
his ſorrow for what had happened; made leve- 
ral apologies for his miſconduct ; and promiſed. 
to return the bill: but he was carried before a 
Magiſtrate, who committed him © on ſuſpicion 
* of being a common cheat.“ It was proved that 
the bill had been ſeen a few days betore the trial, 
in a ſtate of negotiation in the hands of a Mr. 
Smith, and that a ſubpana duces tecum had been 
ſerved upon him; but he did not appear, nor 
was the bill produced in evidence. 


the 
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The Counſel Ca) for the priſoner ſubmitted 3 


two points to the conſideration of the Court: iſt, 


That «the bill itſelf ought to have been produced 8 
„ner. Met. 


in evidence.” 2dly, That the facts, admitting Felding. 


them to be true, do not amount to felony. 


The firſt Point. Ihe bill is proved to be in Strange, 
exiſtence, and it is incumbent on the proſecutor 9. par 
to produce it. He might have taken proper nel's Caſe. 


meaſures for this purpoſe before he had proceeded 
to trial. If the bill had been loſt or deſtroyed, 
parole teſtimony might perhaps have been admiſ- 
ſible ; but it is a clear and ſettled principle of law, 
that parole teſtimony cannot be given of any ex- 
iſting written inſtrument, 


Second Point. To ſatisfy the definition of lar- 


ceny, as it appears in the works of the moſt diſ- 


tinguiſhed writers upon Crown Law, the property 
mult be taken from the poſe//ion of another. 
The taking of the preperty itſelf, after it is once 
ſeparated from the legal poſſeſſion of its original 
proprietor, can never become a ſubject capable 
of ſupporting the allegation of larceny, eſpecially 
if that ſeparation be unaccompanied by thoſe in- 
gredients which furniſh the idea of a felonious 
intention. The juriſprudence of the country has 
adopted a diſtinction between thoſe actions which 
are committed animo furundi, and thoſe which 
are the conſequence of artful conirivance ; and 
on this diſtinction depends the great difference 
between felony and fraud. The criterion of a fe- 
lonious intention is waere the act of taking is 
by ſuch circumſtances as plainly import it io have 
been by cor/traint, and againſt the inclination of 
the owner. PFurtum ęſt tractatio rei aliena frau- 

& dulenea 


<< oa ww -<4. 4 


2 
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„ ſuerit ;** but where the mind of the owner is 
begnited by the means of ſome deceitful practice, 
and under the influence of that deceit he con- 
ſents, ToolitEiy perhaps, but voluntarily, to part 
with liis property, it is evidence of a fraudulent 
intention 5 but whether in this cafe the poſſeſſion 
accompanies the delivery or not, it will be impol- 
ſible to build upon ſuch a foundation the notion 
of larceny, which requires that the goods ſhall 
be obtained againſt the owner's conſent. In the 
preſent caſe, there is ſcarcely evidence even of 
an intended fraud; much leſs any badge of felo- 
ny. The priſoner, it is true, firſt introduced 
himſelf to the knowledge of Mr. Edwards, un- 
der a pretence of being able to diſcount his note, 
or to get it diſcounted ; for the circumſtance of 
his requiring a premium for his trouble, implies 
that he was not to diſcount it himſelf, and it was 
perfectly immaterial to Mr. Edwards by which 
of theſe means he was to be furniſhed with the 
money : but whatever might have been his inten- 
tion at that time, it was never carried into effect. 
Almoſt a month afterwards, the proſecutor makes 
an application to the priſoner for his aſſiſtance, 
and voluntarily delivers the bill into his hands, 
upon a truſt that he was to receive the money for 
jt, This voluntary delivery gave to the priſoner a 
free and unre{lrained power over it, and enabled 
him to part with it to any perſon he pleaſed ; and 
however the nonperformance of his promiſe to 
diſcount it, may be conlirued a breach of truft, or 
violation of the confider.ce repoſe] in him, it ex- 
cludes every legal idea of felony. A felonious 
intention muſt have a certain commencement, 
evidenced by ſome overt act denoting that intenti- 
on; but there is nothing in this caic from which 

It 
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it is poſſible to diſcover the point at which felony X L*. 


begins. The poſſeſſion of the note cannot be fe- 
lony; for he received it by voluntary delivery 
from the proſecutor. Carrying it home to his 


lodgings cannot be felony; for to that act the 


prolecutor conſented. Going out to get it diſ- 
counted cannot be telony ; for that act was per- 
mitted and aſſented to by Mr. Croxall. The get- 
ting it diſcounted cannot be telony ; for that was 
the promile which the proſecutor relied upon the 
priſoner to perform. Nor can his neglecting to 
return either the money or the bill be conſidered 
as telony ; for admitting that he did in fact re- 
ceive the money, the tublequent converſion of 
it, preiled pertaps by the importunity of fame 
other creditor, cannot be felony; as it was ne- 
ver in the proſecutor's pyſe//;on, and therefore 
cannot be ſaid to have been taken from him. 
Lord Dyer, page 5. fays, © It a man deliver an 
obligation to another to receive the money 
due upon it, and he receives the money upon 
„it, and goeth away therewith, or doth con- 
vert it to his own uſe, it is not felony. So 
„ alſo it a perſon delivers wares or cattle to ano- 
„ther to fell, and he ſelleth them and runs 
* away with the money.” And Sir Witham 
Staundforde, a very accurate writer upon Crown 
Law, is of opinion, that © if a man delivers to 
„another a bay of money, for the purpoſe of 
paying it to a creditor, or of purchaſing any 
particular article, and he goes away with it, 
© 1t is not felony c que il eft hors de paſſiſſion.“ 
Lord Hale alſo ſays, that “ if A. comes to B. 
„and by a faiſe meſſage or token receives money 
* of him and carries it away, it is no felony, 
* but a cheat, puniſhable by indictment at com- 
* mon law, or upon the ſtatute 33 Hen, 8. 
„ g. he” 


cc 
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Alerts“ Theſe objections were anſwered by Counſel 


CASE. 


(a) Mr. 


Garrow. 


2 Term 
Rep. 201. 


(a) on the part of the Crown. 


Firſt Point. It is proved that the bill is in the 
hands of Mr. Smith, who has been ſerved with a 
ſubpzna to produce it; and as he has refuſed to 
comply, parole teſtimony may be given of its 
contents. If it had been in the priſoner's poſſeſ- 
ſion, the next beſt evidence to the bill itſelf 
would have been admiſhble; for as a priſoner 
cannot be compelled, or even legally requircd to 
produce any evidence which may operate againſt 
himſelf, the next beſt evidence which it is in the 
power of a proſecutor to produce, is always ad- 
mitted ; and in the preſent caſe, the poſſeſſion of 
Mr. Smith is to be conſidered as the poſſeſſion of 
the priſoner. The principle therefore, that pa- 
role teſtimony cannot be given of a written in- 
ſtrument, unleſs there is a ſtrong preſumption 
previouſly raiſed of its being loſt or deſtroyed, is 
not univerſal and without exception (6b), 


Second 


(4) On the trial of an information in the E-xchenier, before Mr. 
Baron Eyre, in December 1572, againſt one le *vrchand, on. 7 
Geo. 1. c. 21. for importing Tea , into Guernlev, it appt: re 
ed that the defendant had written ſeveral rival litten ty one 
Channon, a witneſs on the trial. M aunon became a bantrupt, but 
theſe letters were proved to have come again into the defendant's 
poſſeſſion, by virtue of an order of the Court of Chancery, to de- 
liver to hin all letters and papers ſeized under Caannor's commit. 
fion. Ihe Solicitor of the Exciſe, however, had contrived to tal « 
copies of them whiiſt they were in th hands of the clerk of the 
commiſſion. Notice had been given to the defendant to produce 
the original letters, which he refuſed to do. The Attorney Gene - 
ral thereſore offered to read the copies in evidence. It was objeQec, 
that being a criminal profecutica, the defendant was not bound by 
the notice to produce evidence againſt himſelf ; and therefore the 
copies could not be read in evidence againſt him. Mr. Baron De 
thought there was no difference: in tts point between ci and 7 5 
ina caſes, and he admitted the cis in evidence; not on the 
d of the defercunt'. bacing after notice refuſed to produce the: 
Originale 


| 
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Second Point. I am not diſpoſed to contro- & 


vert the definition which has been given of the 
nature of larceny. I admit that there muſt be a 
felonious taking of the property from the pſſc/ron 
of the proprietor, and on that admiſſion 1 am 
perfectly contented to argue the law of this caſe ; 
for I am warranted, by a ſeries of uncontroverted 
deciſions, in ſaying, that the bill in queſtion was, 
to the moment of its converſion, not in the legal 
poſſeſſion of the priſoner, but of Mr. Edwards. 
I acknowledge that it is highly important to the 
juriſprudence of the country, that the legal diſ- 
tinction between fraud and felony ſhould be pre- 
ſerved ; but it would bring a contempt on the 
juſtice of the nation, to ſuffer its laws to be 
evaded by ſuch little contrivances as the priſoner 
made uſe of to obtain the bill. A man goes to 
Smithfield-market and cheapens a horſe, which 


originals, but hecauſe they were the beſt evidence which the na- 
turs of the caſe would admit of, or that was in the power of the 
party producing them to give. The verdict turned entirely upon 
this evidence, and the Jury found fur the Crown. On argument 
for a new trial, the Court diſcharged the rule, and confirmed the 
principles upon which the evidence had been admitted. In I ayers 
Caſe, 6 St. Tals, 229. for high treaſon, it was proved that he had 
ſhewn a witneſs a paper, partly doubled up, which contained the 
treaſonable matter, and then immediately put it into his pocket; 
and the witneſs was permitted to give parole teſtimony on that part 
of the contents of the paper which he had ſeen. — At O. B. Sept. 
Seſſ. 1784. Colonel Gordon was tried for the murder of L. C. Tha 
mas in a duel, The letter from C. Gordon, containing the chal- 
lenge, was carried by his ſervant, and delivered to the ſervant of 
C. Thomas. Col. Thomas's ſervant brought a letter in anſwer back, 
and delivered it to (/. Gordon's ſervant ; but it did not appear that 
the letter was in ſadt ever delivered to Col. Gordon himſelf; yet 
Mr. Baron Eyre ad mitted an atte/tel! copy of it to be read avainit 
the priſoner; and leſt it with the Jury as legal evidence, if they 
were of opinion that the original had ever reached the priſoner's 
hands. Mr. Baron Hotham concurred ; but Mr. ice Gov], 
thought that pcfitive proof ought to have been given, that the ori- 
final had come into the priſoner's pulictſhon, and cited Fr ancis's 
Caje, 6 St. Trials, 58. 
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Mi teres the owner delivers to him for the purpoſe of 


trying its paces. Upon this occaſion the com- 
N mon underſtandings of mankind would perhaps 
decide that the ac poſſe/ion of the owner was 
| determined and gone by the delivery ; but in the 
| contemplation of law, if it ſhall afterwards ap- 
14 pear that the poſſeſſion was obtained with intent 
Wy to ſteal it, the delivery will not alter the /egal 
11 (a) Ante, poſſeſion. The caſe of Sharple/s (a), about nine 
141 p. 5. years ago at this place, will confirm the doctrine 
| for which I contend. Sharple/s went to the ſhop 
Wi of a hoſier, and ordered a quantity of goods to 
11 be ſent to his lodgings. Ihe hoſier with proper 
. caution ordered the ſervant not to leave the goods 
| without the money. Sharples, however, con- 
trived to ſend back the ſervant and keep the goods, 
which he afterwards converted to his own uſe ; 
and the Judges determined, that this was a felo- 
nious taking. The ſame principle is, if poſſible, 
more ſtrongly recognized in two caſes determined 
| 4) Ante, very recently. Firlt, the King v. Patch (6b). 
| 5. 231. A man drops a ring, and on pretence of divid- 
1. ing its produce with ſome by-ſtander, he picks 
it up, and then delivers it to the object of his de- 
ſign, taking as a ſecurity for lis proportion of its 
value, a watch, or a cloak, or any other thing, 
which he converts ro his own uſe. Here there is 
ſomething given for the thing ſtolen, and chis has 
frequently been determined to be felony ; and yet 
| after the watch or cloak are delivered, it is impoſ- 
ſible to ſay that the actual poſſeſſion is not changed, 
{-: Ante, The ſecond caſe is the King v. Parcs Cc), which 
” #'3 a very ſhort time ſince received the ſolemn deter- 
mination of all the Judges of England. A man 
q hircs a horſc, on pretence of taking a diſtant 
journey into Eſſex. In point of fact he never 
takes 
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determined to be felony. But I have troubled the 
Court with more caſes than it was neccflary to 
have cited in ſupport of ſo clear a poſition; and I 
ſhall therefore only ſtate one more, in anſwer to 
the obſervations which have been made, to prove 
that the poſſeſſion was parted with when the note 


was delivered. A man goes to a public-houſe, 


and orders a pot of beer and change for a guinea 
to be ſent to the houſe of Mr. Stiles; and when 
it is brought, he ſends the ſervant back on ſome 
pretence, takes the change, and goes off. Had 
the publican who remained in the bar of his 
houſe any more controul over, or actual poſſeſſion 
of his money, than any man who hears me? 
And yet this Court has with great wiſdom held, 
that this taking is felony (d). But it is aiked, 
At what preciſe period of time the felony in the 
preſent caſe can be ſaid to have commenced ? I 
anſwer, Preciſely at the ſame period of time at 
which it commenced in the caſes I have cited. 
In Pares' Caſe, it commenced the inſtant in 
which he put his foot in the ſtirrup with an in— 
tent to ſteal the horſe: ſo here the felony com- 
menced at the inſtant in which the priſoner got 
the note into his hand, with a felonious intent to 
convert 1t to his own uſe. 


(2) In the caſe of Ann Athin/on, in December Sefl. 1549, before 
Mr. Fuftice VV illes, and Mr. Baron Hatha, the priſoner obtained 
ten guineas on pretence of getting them changed into half-guinezs, 
and never returned them; and ſhe was found guilty.—Se/ gue e, 
if the caſe was not ſaved ? —In the caſe of Cath. Calma, June 
Seil. 1785, the priſoner went to a public-houſe, awi ſaid ſhe came 
from a Mrs. Cook, a neighbour, who would be much obliged if the 
publican would let her have half-a-guinea's worth of ſiiver, and 
that ſhe would ſend the half guinea. She got the ſilver and never 
returned; and this was held no felony. 


The 
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Alexrzs“ The Court left the caſe with the Jury to con- 
Cask. ſider, f, Whether they thought the priſoner 


had a preconcerted deſign to get the note into his 
poſſeſſion, with an intent to ſteal it? and ſecondly, 
Whether the proſecutor intended to part with the 
note to the priſoner, without having the money 
paid before he parted with it? "They found the 
affirmative of the firlt queſtion, and the negative 
of the ſecond ; and concluded that the priſoner 
was therefore Guilty. 


The judgment was reſpited, and the following 
queſtions referred to the conſideration of the 
twelve Judges. 


Firſt, Whether as the bill in queſtion had not 
deen produced, the parole teſtimony which had 
deen given concerning it was legally received ? 


Secondly, Whether the priſoner was guilty of 
Felony, under all the circumſtances of this caſe ? 


The Judges met at Serjeants Inn Hall to conſi- 
der of this caſe; and they were unanimouſly of 
opinion, That the parole teſtimony had been pro- 
perly received; and as the Jury had found a pre- 
concerted deſign in the paiſoner to ſteal the note, 
he had been legally convicted of felony. 

W 

In the Jon following, he received ſen- 
tence to be tranſported to America, for the term 
of ſeven years. In March 1785, however, he 
-eceived the Royal pardon, on condition of tranſ- 
porting himſelf beyond the ſeas, within fourteen 
days icom the day of his dilcharge, and giving 

ſecurity 


: 
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ſecurity to the ſatisfaction of the Recorder fo to KENT 
do; and having given ſuch ſecurity, he was dil 
charged from Newgate on 14th March, 1785, by 

virtue of the Recorder's warrant ; but on the 

26th May following, he was apprehended at , , vi 
Iſlington, and indifted for being tound at large pot S: 1. 
without lawful cauſe (a). el. 1903s 


John Seas' Caſe. 


Cask 122. 


LD-BAILEY, February Seſſion 1785, the 2. fa 

priſoner was indicted on the ſtatute 10 and „ 

11 Will. 3. c. 23. for ſtealing a cloth coat called great coat 

a Box- Coat, the property of Samuel Hayes, Eſq; 3 
privily in his ſtable. $004s be- 
— 

It appeared to be a livery great coat, which Shin the 

the proſecutor's coachman had hung up in the {ens 
ſtables, while he went into the houſe to receive Will. z. 4 


his wages. "_ 


The ſtatute upon which the indictment was 
founded, excludes all pefſons from the benefit of 
clergy, who ſhall in any “ thop, warcioule, 
* coach-houſe, or (table, privately an&feloniuully 
* ſteal any goods, wares, or mere 1zZeES, of 
* the value of five ſhillings.” But it has been 
uniformly held, that the goods ſtolen muſt be 
ſuch as are proper to, and uſually kept in, the re- 
ſpective places which the Act deſcribes. 


The 
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CacE 123. 
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The Court therefore doubted, Whether a 
coachman's livery great coat could be conſidered 
as any part of the propei or uſual furniture of a 
ſtable ; which ſeems only to include bridles, ſad- 
dles, horſe-cloths, and ſuch other articles as are 
neceflary or uſeful therein. Upon this doubt the 
priſoner was acquitted of the capital part of the 
charge. 


Thomas Turner's Caſe. 


T the Old Bailey, February Seflion 1784, 
Thomas Turner was tried before Mr. Juſ- 
tice Buller, preſent Mr. Juſtice Gould, and Mr. 
Baron Perryn, for burglary in the dwelling-houſe 


rooms, are of Edward Whitmead. 


The proſecutor was coachman to Lady Hervey, 
and rented two lodging-rooms, which were ſituat- 
ed over the coach-houſe and ſtables, at ſix pounds 


c. Kc. ten ſhillings a year; but he had never paid any 


rent, nor were they rated in the pariſh-books as 
dwelling-houſes, but as appurtenances to the 
coach-houſe and {tables. 


The way to the coach-houſe and ſtables was 
down a paſlage out of Mill-Hill Mews, and the 
Mews was an open thoroughfare both day and 
night. The entrance to the ſtair-caſe which led 
to theſe rooms, was through a door, which was 
never faſtened, out of the paſſage leading to the 
coach-houſe and ſtables. There was a ſingle 
door at the top of the ſtair-caſe to each of the 
proſecutor's rooms, which were locked at night ; 


and there were other rooms over the ccach-houſe 
and 


CASES IN CROWN LAW. 


279 


and ſtables, ſituated in the ſame manner as thoſe Tvn- 


which the proſecutor rented. It was one of theſe 
rooms which was broke and entered by the pri- 
ſoner. 


The priſoner's Counſel contended, that this 
was a new caſe; and that theſe rooms, which 
probably were originally intended as mere hay- 
lofts, did not, in contemplation of law, form 
ſuch manſions or dwelling-houſes as to become 
the ſubject of burglary. 


Mr. Juſtice Gould and Mr. Baron Perryn con- 
ceived that the circumſtance of their being ſitu- 
ated over the coach-houſe and ſtables, would not 
alter the nature of the caſe. They were to all 
intents and purpoſes the habitation and domicile 
of the proſecutor and his family ; for they are 
perfectly diſtinct and unconnected with thoſe 
rooms which were inhabited by other tenants ; 
and although the two rooms which were broke 
open, happened to communicate with each other 
only by means of the landing-place, or platform, 
yet they may well be conſidered as the manſion- 
houſe of the occupier. The door at the bottom 
of the ſtair-caſe, though untaſtened, is an outcr 
door common to all the inmates under the ſame 
roof; and the reſpective doors to the rooms» of 
each inmate, are the ſafeguards or inner doors of 
their ſeveral inhabitants; and cited the caſe of 


NER'S 
Cask. 


the King v. Rogers (a), determined Michaelmas (a) Ante, 
Term 13 Geo. 3. Mr. Juſtice Buller did not give? 9? 


any opinion, but ſaid he would fave the caſe for 
the conſideration of the twelve Judges. 


The Jury found the priſoner Not Guilty of 
breaking and entering in the night-time ; but it 
the 


| 
1 
{ 
1 
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Tong the Judges ſhould be of opinion, That the place 


Cazs, where the proſecutor inhabited was a duwellirg- 
houſe, then Guilty of ſtealing to the value of forty 
ſhillings out of the dwelling-houſe : and if the 
Judges ſhould be of opinion, That it was not a 
dwelling-houſe, then Guilty of ſtealing, but not 


in the dwelling-houſe. 


In the July Seſſion following the priſoner was 
put to the bar, and informed by Mr. Reynolds, 
Clerk of the Arraigns, that his caſe had been 
conſidered by the Judges; and that they were of 
opinion, That he was guilty of the felony charged 
againſt him in the indiatment. 
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Wooldridge's Caſe. CASE 124, 


T the Old Bailey, February Seſſion 1784, What «& 


the priſoner was indicted before Mr. Juſtice al be 
confidered 


Gould, preſent Mr. Baron Perryn, on the ſtatute +5 a gt 
of 8 and 9 Will. 3. c. 26. ſ. 6. which enacts, 4% 7 


: cHunterfeit 
„That whoever ſhall take, receive, pay, or put money 


* of any counterfeit milled money, or any milled im we 
& money whatſoever, unlawfully diminiſhed, f aud'g 


c and not cut in pieces, at or for a lower rate or N. 3.6. 


value than the ſame by its denomination doth 
& or ſhall import, or was coined or counterſfeited 
« for, ſhall be guilty of felony.” 


It appeared in evidence, that the priſoner had 
carried a large quantity of counterfeited milled 
money, of the likeneſs and ſimilitude of ſhillings, 
to the houſe of a Mrs. Levey, which the agreed 
to take and receive from him, and which he 
agreed to pay and put off to her at the rate of 
Twenty-nine Shillings for every Guinea. In pur- 
ſuance of this bargain the priſoner laid a heap of 
counterfeit ſhillings on a table, and Mrs. Leve 
proceeded to count them out at the rate before- 
mentioned. She had counted out three parcels, 
containing Eighty-ſeven counterfeit Shillings, for 
which ſhe was to pay the priſoner Three Guineas. 
But before ſhe had paid him, and while the coun- 


terfeit money lay thus expoſed upon the table, 


the officers of juſtice entered the room and ap- 
prehended them. Mrs. Levey was admitted an 
evidence for the Crown ; and ſhe ſwore that ſhe 
had bought the three parcels of Shillings, and 
was going to pay the priſoner Three Guineas for 
them at the moment they were detected, 


* It 


26. 
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It was contended on the part of the priſoner, 
that the indictment, purſuing the words of the 
ſtatute, alledged this ſubitantive fact, “that 
the priſoner feloniouſly did put of the counter- 
* feit money to Elizabeth Levey; but that the 
evidence did not prove a putting of, within the 
true intent and meaning of the Legiſlature ; for 
that before the offence could be commiticd, it was 


neceſſary that the contract or agreement to pay 


and put off on the one hand, and to take and re- 
ccive on the other, ſhould be finally completed 
and ended ; which in this caſe had not taken 


place, Mrs. Levcy not having paid the money to 
the priſoner. 


On the fide of the Crown it was contended, 
that the priſoner having / and given Mrs. Le- 
vey poſſeſſion of the counterfeit Shillings, it was 


on his part a completion of the contract; for he 


had thereby done every thing that he was enabled 
to do in © paying and putting off,” and that it 
remained intirely with Mrs. Levey to fulfil the 
ſubſcquent part by taking and receiving the coun- 
terfeit money which he had fo paid and put off. 


The Court. It is clear beyond a doubt, that 
the olvence charged in this indictment muſt be 
meaſured ve /erms of the ſtatute upon which 
it is founded; and whatever progreſs the perſon 
indicted may have made towards putting of the 
counterieited coin, it the act of putting of is not 
finally comricied, it does not amount to the 
crime expieilec, An ardent wiſh to aboliſh an 
illegal practice is certainly laudable, but Judges 
mult take care thai laws which affect the liber- 
ties aud lives ot their fellow. ſubjects, are not 
flretched beyond their true and legal import. 
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The county of York was formerly notorious for W097. »- 


the practice of coining, and a general anxiety 
prevailed to bring every offender to puniſhment. 
A man was indicted at the Aſſizes, before Mr. 
Juſtice Gould, for coining a Guinea. The im- 
preſſions, both on the head fide of it and the 
reverſe, were perfect and compleat. It appeared, 
however, that the priſoner had delivered it to a 
perſon to get it changed, and that from ſome 
aukward roughneſs upon the edges of it, nobody 
would take it. The learned Judge from this 
circumſtance conceived, that the treaſon, though 
brought very near to a completion, was not 
quite completed ; and the caſe was referred to 
the conſideration of the twelve Judges, who were 
unanimouſly of opinion, that the offence was not 


RIDGE's 


CASE. 


committed (a). In the preſent caſe the operative () The 


Ling Vs 


words of the Act of Parliament are, “take, re- Tok) 


tion. Now, 1s not the common meaning of the 


expreſſion, © I have put off ſuch a piece of coin,“ 


that the party has got rid of it? Suppoſe a per- 
fon having looked out goods at the ſhop of a 
tradeſman, is about to pay for them, and while 
the goods lie packed up upon the counter, the 
tradeſman diſcovers that the money his cuſtomer 
is paying is counterfeit; is the money in this caſe 
either taken or received by the tradeſman, or paid 
or put off by the cuſtomer ? Certainly it is not. 
By this detection the meditated oftence is render- 
ed incomplete, and the intention to pay and put 
off the money diſappointed. It did noi reach 1ts 
effect; it was ſtopped before it had arrived at the 
goal. But the Legiſlature have themſelves de- 
cided this queſtion; for by a ſubſequent ſtatute 
they have provided for the offence which the evi- 

1 8 dence 


* ceive, pay, or put off ;*”” and theſe words mult 2 Black. 


Rep. 682. 


be conſtrued according to their popular accepta- A, pg. 
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dence in this caſe has proved, viz. an uttering and 
tendering in payment: for it is enacted by 

Geo. 2. c. 28. That whoever ſhall knowingly 
utter or tender in payment any falſe or coun- 
« terteit money, ſhall ſuffer ſix months impriſon- 


* ment, and find ſureties for good behaviour 
&* for ſix months more, c.“ 


The priſoner was acquitted of this charge ; but 
he was convicted upon another indictment, of 
having put o a counterfeit Half-Guinea at a lower 
rate than it denominated : and having been be- 
fore convicted of a felony, and allowed the bene- 
fit of clergy, the Counſel for the Crown, on the 
priſoner's pleading that privilege a ſecond time, 
filed a counter-plea of record againſt its bein 
allowed ; in conſequence of which the priſoner 


received judgment of death in the September Sel. 
ſion following. 


The 
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The King againſt Jacobs and others. cas 15. 


T the Old Bailey, in February Seſſion 1784, Parole cvi- 
John Jacobs, Samuel Selſbire, and Richard c ball 


. . 0 11Gt be 1 

Macdonald, were tried before Mr. Juſtice Gould ven of the 
1 | examina- 

for a highway-robbery. aig ot 
ſoners ta- 


It appeared, that when the priſoners were car- 3 
ried before a Juſtice of the Peace, Samuel Selſbire — 13 
had been admitted to give evidence againſt Jacobs iim = 
and Macdonald, and that they had all made a tat it as 
full confeflion of their guilt ; but neither the put into 
information of Selſhire, nor the confeſſion of the 2 
other two priſoners were taken down in writing. quizes. 
The proſecutor attempted to give vivd voce telti- 


mony of their confeſſions. 


Mr. Reynolds, the Clerk of the Arraigns, ſaid, 
it had been the conſtant practice of the Court, 
that when the Juſtice has neglected to take a writ- 
ten examination, parole teſtimony of it may be 
admitted; but that if he has reduced ſuch exami- 
nation into writing, no other evidence of it could 
be received. 


The Court. The Legiſlature, by the ſtatutes 

1 and 2 Phil. and Mary, c. 13. 1. 4. and 2 and 3 
Phil. and Mary, c. 10. has ordered, That 
© Juſtices of Peace, when any priſoner is brought 
* before them on a charge of felony, all take 
« the examination of the ſaid priſoner, and the 
& information of them that bring him, of the fact 
& and circumſtances thereof; and the ſame, or 
as much thereof as may be neceſſary to prove 
ce the felony, ſhall be put in writing within two 
* days aſter the ſaid examination, and certified 
6c to 
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Jacors' © to the next general Gaol Delivery.” The ſta- 

4E. tutes do not leave this matter to the option of the 

Magiſtrate, but they ſay that he ha do it; and, 

whatever may have crept into practice, the di- 

rections of this law ought not to be diſpenſed 

with. The rule of law is the compaſs by which 

the Court ought to be guided. What a priſoner 

ſays in other places may undoubtedly be received 

upon vivd voce teſtimony ; but as the law re- 

uires that his. examination before the Magiſtrate 

Gall be reduced into writing, and returned to 

the Court, the particulars of ſuch examination 

cannot be given in evidence vivã voce, although 

in fact ſuch examination never was reduced into 
writing (a). 


(a) In Jul Seffion 1994, Join Hinxman was tried ſor a ſelo- 
ny before Mr Jullice Ahh. The priſoner had made a conſeſ- 
fion before ine Juſtice of the Peace, but hs examinat on was not 
retu;ned, and it was uncertain whether it had ever been reduced 
into writing. it was objeRed on the authority of Jacob Caſe, that 
parole evivence could not be given of any thing which had been 
diſcloſed by the priſoner before the Vagiſtrate, for that it would 
be perm trivg his vegligence and breach of duty to operate to the 
prejudice of ih pr. ſoner ; as a witneſs, by ſelecting only part of 
what had been ſaid, might, by uſing different words, give a dif- 
ferent colour to the fact. Ihe Court refuſed the oral teſtimony, 
See Rex v. Fear ſhire, p. 448. 


Newland's 
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Newland's Caſe. Cain 126, 


T the Old Bailey, in February Seflion To repel 


Abraham Newland was indicted before Mr. 3 K 


Baron Perryn, preſent Mr. Serjcant Adair, Re- witneſs on 
corder, for forging a bank-note, ſigned © H „ 


f of irtereh, 
« liam Lander, Far the Governor and Company of th. intereſt 
ce the Ban of England.“ er yo" 
; im medi- 


Mr. Lander was a Caſhier of the Bank of Eng- . 
land, properly authoriſed by the Directors to 
ſubſcribe bank-notes with his own name tor the 
Governor and Company ; and had given ſecurity 
to them for the faithful performance of this 
duty. 


The Queſtion was, Whether Mr. Lander was 
a competent witneſs to prove that the bank-note 
charged to be forged was not a genuine bank-note, 
and that the name Wiliam Lander” ſubſcrib- 
ed thereto was not his hand-writing ? 


Mr. Garrow, for the priſoner, contended, that 
Mr. Lander was an incompetent witnels, from 
the intereſt which he had in the event of the pro- 
ſecution ; for, upon a ſuppoſition that he had 
ſigned the note by virtue of the authority dele- 
gated to him for that purpoſe by the Court of 
Directors, and had iſſued it, ſo ſigned, without 
carrying it to the account of the Bank, he would 
be liable to a criminal proſecution for the fraud, 
and to a civil action on his ſecurity bonds, for 
the damage which the Bank might eventually 
ſuſtain ; and therefore, although perhaps he was 
not perſonally liable to the holder for the amount 
of the note, he was deeply intereſted to * 

| that 


288 CASES IN CROWN LAW. 


New- that the name ſubſcribed to it was a forgery, as 
Cass. the only means of avoiding the detection of the 
fraud. An intcreſt, however faint or remote, 

is ſufficient to deſtroy the competency of the 

witneſs. A commoner who comes to ſay, that a 
common 1s not commonable but for ſuch a num- 

ber of cattle, or to ſuch a deſcription of perſons ; 

a corporation who would confine the exerciſe of 

a franchile ; a pariſhioner in a queſtion concern- 

ing the removal of a pauper ; are all inadmiſſible 
witneſſes, on the ground of intereſt; and yet 

their intereſt is extremely diſtant and minute. 

A maſter may maintain the ſuit of his ſervant ; 

but if he acknowledgcs that he 1s under an hono- 

rary conſideration to pay his coſts, he cannot be 

(a) A wit- examined in his cauſe (a). Suppoſe a ſervant 
ew ns Jon atlaulted in defence of his maſter ; if on the trial 
th:- g.ound of an action for this injury the maſter was to de- 
Pe T clare, that although he was not bound in law to 
Mr. Baton defray the coſts of an acquittal, yet that in ho- 
World. in nour and generoſity he ought not to permit his 
ri ges ſervant to ſuffer, his teſtimony would be rejected, 
cate, V- E from the preſumed bias of his mind, on the ground 
Sf. 1984 of intereſt : for, to uſe the words of Lord Manſ:- 


field, “ Courts of juſtice do not fit to weigh 


1 ern 


Rep. 2 6. what degree of temptation the minds of men 


“ are capable of reſiſting, but to take care that 
they ſhall not be expoſed to any temptations 
& whatſoever.” If this were the caſe of a com- 


mon forgery, the objection would be unanſwer- 


able; ſor it is ſettled that a perſon who has ſub- 
ſcribed a note, and is therefore primd facie liable 
to pay it, cannot be examined to impeach the ſe- 
curity ; and the intereſt which Mr. Lander has 
upon the preſent occaſion cannot be thought leſs 
conſiderable. 


Mr. 
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Mr. Bearcroft, for the Crown. It has been New. 


LAND'S 


the conſtant and unoppoſed practice of Courts to Ca. 


admit the Caſhiers of the Bank to prove the for- 
gery of their ſignatures to bank-notes. It 1s cer- 
tainly true, that when a witneſs is called to prove 
a propoſition in which he 1s directly intereſted to 
ſay Tes“ rather than © Ne,“ he ſhail not 
be admitted as a witnels to fay © Tres.” 
mit alſo, that the queſtion 1s not on the quantity 
of intereſt ; for if an intereſt amounts only 0 
five ſhillings, it is equally objectionable, as 1: 
amounted to twenty thouland pounds. I 2. 
alſo, that if Mr. Lander came here to prov- 
forgery of his own note, he would not be ac 
petent witneſs, becauſe his own note he wou 
be primd facie liable to pay; but Mr. Lan- 
der's ſignature as a Caſhier of the Bank does 
not bind himſelf, for it proſeſſes to be © for the 
& Governor and Company of the Bank of England;“ 
and the holder of a note fo ſigned can call only 
on the Governor and Company to pay it. The 
fact of Mr. Lander's not being perſonally liabie, 
is a ſufficient anſwer to this objeQion ; for no- 
thing but an immediate direct and perſonal intereſt 
is ſufficiently ſtrong to overthrow the competenc 
of a witneis. The objection indeed cannot be 
ſpeciouſly ſtated, except on a preſumption of 
Mr. Lander's having abuſed his truſt; |. the 
rule of law is to preſume innocence until guilt is 
proved; and therefore an intereſt cannot be in- 
ferred from ſuch a preſumption, in order to 


ground an objection to the competency of his 
evidence, 


er 
al. 


The Court. This caſe is perfectly clear. Mr. 
Lander does not make himſelf perſonally reſpon- 


ſible, by ſigning bank-notes in his own name 


& tor 


290 CASES IN CROWN LAW. 


Ne w, © for the Governor and Company of the Bank 
"Craze. © of England;“ and the law will not permit ſo 
forced and violent a preſumption to be raiſed, as 
> Ch that a man is guilty of a crime, in order to lay a 
Onflow's platform on which to raiſe an objection to his 
. = '* competency on the ground of intereſt. To repel 
8 = ee 1 of a Nr 3 2 to ou the 
9 1.124, forgery of his own hand- writing, it muſt appear 
> "I that bs would be liable to be — in caſe it os 
Rep. 295. genuine. The intereſt muſt be apparent on the 
face of the inſtrument itſelf, or ariſe immediatel 
from the nature of the tranſaction, or from his 
own acknowlegement; for if a witneſs admits 
himſelf to have an intereſt, whether he has an in- 
tereſt in fact or not, yet the belief of it has an 
equal operation on his mind; and in either of 
theſe caſes, it would be an objection to his teſti- 
mony. In the preſent caſe, unleſs criminality 
be preſumed, intereſt cannot be inferred ; and 
ſuch a preſumption 1s certainly repugnant to the 
firſt principles of law. 


Mr. Lander's evidence was accordingly re- 
ceived, but the priſoner was acquitted (a), 


(a) After the riots in the year 19780, a reward was offered by Go- 
vernment for the apprehenſion and conviction of any of the rioters, 
and a queſtion aroſe, Whether perſons thus intereſted in the con- 
viction ef the criminals were admiſſible witneſſes againſt them? 
It was ſubmitted to the conſideration of the twelve Judges; and 
they uvanimouſfly agreed, '] hat the teſtimony of witneſſes who 
were intitled to and claimed the reward was admiſſible, notwith- 
f:incivg that incereſt; and they mentioned the caſe of robbery, 
&-, where not only reſtitution of the ſtolen goods, but the title to 
the parliamentary reward, depended on the conviction of the of- 
fendere; and the caſe of witneſſes intitled to rewards from the 
Bank, Poſt Offices, nd other public places, and yet theſe rewards 
had never been conſidered as giving ſuch an intereſt as would de- 


{roy the competency ef the witneſs MS. See alſo Mr. Orſlow's 
Niſi Prius, 251. 


Humphrey 
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Humphrey Moore's Caſe. Casr 125. 


a | HIS was a caſe reſerved for the opinion of To aid and 


aſſiſt a per- 


the twelve Judges by James Adair, Eſq. or, to the 
Recorder, at the Old Bailey, in April Seſſion, Jurors un- 
. nown, to 


1784, upon the trial of an indictment for ſtealing obtain mo- 
Twenty Guineas, and four pieces of foreign gold ner bythe 


coin called Doubloons, the property of Fohn Field, 2 ee] 
in the dwelling-houſe of John Brown. pirg, 1 85 
Jury end 


The material circumſtances of this caſe, as they „ 


red in evidence, were as follow: The pro- ws confe- 

ſecutor John Field, a ſoldier, juſt returned from ding 
the war in America, was walking along James- p--ſon un- 
Street, Covent-Garden, when a ſtranger joined 52." fe, 
company with him. As they walked in friendly mon: y v 
converſation with each other down Long-Acre, ters ef 
the ſtranger ſuddenly ſtopped, and picked up a 8 
purſe which was lying at a door. After they had 
proceeded about forty yards, Come,“ ſays the 
ſtranger, We will go and drink a pot of porter, 
* and ſee what we have picked up.” The pro- 
ſecutor was perſuaded to comply; and they ac- 
cordingly went into a private room 1n an adjacent 
public-houſe, where the ſtranger pulled out the 
purſe, and from one end of it produced a receipt, 
ſigned © W. Smith,“ for 210l. for one brilliant 
diamond cluſter ring, and from the other end he 
pulled out the ring itſelf. A converſation en- 
ſued upon the ſubject of their good fortune, dur- 
ing which time the priſoner, Humphrey Moore, en- 
tered the room ; and being ſhewed the ring, he 
praiſed the beauty of its luire, and offered to ſet- 
tle the diviſion of its value. Upon the ſtranger's 
lamenting 
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MooRt's lamenting that he had no money, the priſoner 
"* aſked the proſecutor if he had any. The proſe- 
cutor replied, that he had forty or fifty pounds at 
home. That ſum will juſt do,“ ſaid the pri- 
ſoner. A coach was immediately called, and all 
three were driven to the proſecutor's lodgings at 
Chelſea. The proſecutor and the ſtranger went 
into the houſe together, leaving the priſoner at 
the door. The proſecutor took his money from 
his bureau, put it into his pocket, and returned 
with the ſtranger to a public-houſe in the Five- 
Fields, Chelſea, kept by John Brown, where they 
again met the priſoner, who ſaid, I will give 
« you your ſhare of the ring, if you will be con- 
& tent till to-morrow.” The proſecutor put 
down Twenty Guineas and four Doubloons, which 
the ſtranger took up, and in return gave the pro- 
ſecutor the ring; deſiring that he would meet him 
at the ſame place on the next morning at nine 
o' clock, and promiſing that he would then return 
the Twenty Guineas and the four Doubloons to 
the proſecutor, and alſo One Hundred Guineas 
for his ſhare of the ring. The priſoner and the 
ſtranger went away together. The proſecutor at- 
tended the next morning purſuant to the appoint- 
ment, but neither of the parties came. The ring 
was of a very trifling value, 


It was left with the Jury to conſider, Whether 
the priſoner and the other man were not in con- 
cert together; and they were of opinion, that 
the priſoner was confederating with the perſon 
unknown for the purpoſe of obtaining the money 
by means of the ring, and did therefore aid and 
aſſiſt the perſon unknown in obtaining the Twen— 
ty Guineas and the four Doubloons from the 
proſecutor. They accordingly found him guilty 


of 


0 
- 
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of ſtealing, but not in the dwelling-houſe, ſubject 


to the opinion of the twelve Judges, whether it 
was felony. 


On the firſt day of Michaelmas Term 1784, 
all the Judges, except Lord Mansfield, aflem- 
bled at Lord Loughborough's Chambers, to con- 
ſult upon this caſe ; and in the December Seſ- 
ſion following Mr. Juſtice Milles delivered their 
opinion at the Old Bailey to the following effect: 
All the Judges agreed, That in conſidering the 
nature of larceny, it was neceſſary to attend to 
the diſtinction between the parting with the po/- 


ion and the parting with the property only; 


that in the firſt caſe it is felony, and in the laſt 
caſe it is not. Upon the circumſtances of the 
preſent caſe two of the Judges (a) were of opi- 
nion, that the Doubloons were to be confidered 


Ou 
as money, and that the whole was @ loan on the La. 


ſecurity of the ring, which the proſecutor be- 
lieved to be of much greater value than the mo- 
ney he advanced on it, and therefore that the poſ- 
ſeſſion as well as the property was parted with : 
But nine of the Judges were clearly of opinion 
that it was felony ; for they thought the Twenty 
Guineas and the four Doubloons were only de- 
poſited in the nature of a pledge till the half of 
the ſuppoſed value of the ring was pai. to the 
proſecutor, and therefore he had parted with the 
property only, and not with the poſſeſſion; and 
they could not diſtinguiſſi this caſe from the King 
v. Patch, tried in this Court before Mr. Juſtice 


Gou!t in February Seſſion, 1782 (6b), and the (5) vide 
King v. Pares, in September Seſſion 1779. he ante, hast. 


majority of the Judges therefore were of opinion, 
That 


Moonz's 


2 
4.8 


ron Skyn- 


ner. 
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Moore's That this caſe had been properly left to the Jury ; 
and that the priſoner was guilty of felony (a). 


The priſoner was accordingly tranſported. 


(a) In October Sc ſſion 1784, Richard Ma uns conviſted be- 
fore Iod [oughhorouzh tor an offence of the ſame kind, but the 
judgment was reſpited until this cafe was determined. 


—— AE— — 


car 1:8, Moſes Pike's Caſe. 
To fleal 4 T the Old Bailey, in May Seſſion 1784, 


NS. the priſoner was tried before Mr. Serjcant 


rr md in Adair, Recorder, on the ſtatute 24 Geo. 2. c. 45. 


Limehoute 


dock. is for ſtealing a quantity of deals in a barge on the 


not within navigable river Thames. 
rhe 24 Geo. 


2. e. 45. 


It appearcd in evidence, that a barge full of 
deals, belonging to the proſecutor, was navigat- 
ing down the Thames; but the lighterman being 
fearful that the barge would fink, unloaded a por- 
tion of his cargo into a long-boat, and brought 
both the barge and the long-boat into Limehouſe- 
dock, where he moored them. By the efflux of 
the tide they were left aground, and in the night 
the long- boat, with the deals mentioned in the in- 
dictment, which were much above the value of 
forty ſhillings, were ſtolen. 


The Court held, That this was not a caſe within 
the meaning of the Act of Parliament. 


Joſeph 
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Joſeph Hickman's Caſe. 


Casg 129, 


T the Old Bailey, in May Seſſion 1784, 4 
oſeph Hickman, and James Dyer were con- 4 
vided before Mr. Baron Perryn, on the ſtatute of 6¼¼. 


4 Geo. 2. c. 32. for ſtealing lead affixed to the %%. 


within the 


pariſh-church of Hendon. meaningof 
8 4 Veo. 2, 

The indictment contained three counts. The 9 0d. 
firſt laid the lead to be the property of Carrington ment for 

Garrick, the vicar. The ſecond laid it to be the len fx. 

property of John Bond and Ralph Mitcheſon, the <4 thereto, 
church-wardens. The third laid it to be the pro- Hate the 


tate the 

perty of the inhabitants and pariſhioners of the perten in 
ſaid iſh whom the 
parun. property of 

the free- 


Property affixed to the freehold, as in the pre- Had“ 
ſent caſe, was not at common law the ſubject of 
larceny, provided it was ſevered and carried away 
at the ſamne time. To remedy the inconvenience 
ariſing from this diſtinction, the ſtatute upon 
which the indictment was founded, enacts, © that 
„ whoever ſhall teal, rip, cut, or break with in- 
& tent to ſteal, any lead, iron bar, iron grate, 
iron paliſadoes, or iron rail whatſoever, being 
fixed to any dwclling-houſe, out-houſe, coach- 
* hovſe, ſable or other building, uſed or occu- 
pied with ſuch dwelling-houte, or thereunto 
belonging, or to any building whatſcever, or 
fixed in any garden, orchard, court-yard, or 
outlet belonging to any dwelling-houſe, or other 
% building, {hall be guilty of felony.” 


cc 


6c 
cc 
cc 
cc 


The Court therefore doubted, Whether the 
property was properly laid in the indictment; the 
frechold of the church to which it was affixed, not 
being in the poſſeſſion of the vicar, the church- 


© 
wardens, 
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wardens, or the inhabitants and pariſhioners ; 
and upon this doubt the caſe was referred to the 
conſider ation of the twelve Judges. 


In May Seſſion 178 5, Mr. Juſtice Willes deli- 
vered the Judges opinion, That © a church“ 
was included within the general words of the ſta- 
tute, “ any building whatſcever ; and that 
ſtealing any of the ſpecies of property mentioned 
in the Act, from any building within the mean- 
ing of the Act, 1s felony, without regarding the 
perſon in whom the property or the freehold of 
the church by law reſides. The firſt count 
charges that the lead was ſtolen from © the pa- 
&« riſh-· church of Hendon ;”* and this is a ſuffici- 
ent deſcription of the oftence, and therefore the 
conviction is right. 


In January Seſſion 1785, Richard ey was 
convicted upon the ſame Act of Parliament, for 
ſtealing lead fixed to a certain building called a 
Church, belonging to the pariſh of Weſt-Dray- 
ton; and the property was laid to be in, iſt, the 
vicar; and 2dly, the church-wardens : but the 
judgment was reſpited, and the caſe referred to 
the Judges ; e were of opinion, That his caſe 
was exactly the fame, in point of law, with that 


of Hickman and Dyer, and that his conviction was 
legal. 


James 


: 
* 
4 
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James Lapier's Caſe. 


Case 129, 


AT the Old Bailey, in May Seſſion 1784, What ſhall 
Janes Lapier was indicted before Mr. Ba. be con 


ron Perryn, for aſſaulting Albina Hobart, and 
taking from her perſon violently, and againſt her 
will, one gold ear-ring ſet with diamonds, value 


dereda ſuf- 
ficient tak- 
11g aWway, 


150l. the property of her huſband George Ho- drag 


bart, Eſq. 


The circumſtances of this caſe, as they appear- 
ed in evidence, were as follow ; 2 


Mrs. Hobart was retiring from the Opere- 
houſe, through the King's door, towards her 
carriage, which had drawn up cloſe to the pave- 
ment of the ſtreet to receive her. Whilſt ſhe was 
preparing to ſtep in, ſhe felt a perſon, who was 
proved to be the priſoner, take hold of her ear, 
and pull her ear-ring as if endeavouring to pull 
it off, Her ear by this violence was torn entirely 
through; the ear-ring ſeparated from the ear; 
and Mrs. Hobart conceived it bad been taken 
away : but on her arrival at home, it was found 
amongſt the curls of her hair. There was no 
proof that the ear ring was ever ſeen in the priſo- 
ner's hand; but his hand was ſeen elevated to 
her ear, and at that inſtant Mrs. bart exclaim- 
ed, I have loſt my ear-ring.” 


Mr. Baron Perryn, to the Jury. Robbery is 
only an aggravated ſpecies of larceny; and to 
conſtitute a larceny, it is eſſential there ſhould 
de not only a taking, but a carrying away. The 

U taking 
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Lope n', 
Cas. P 


(a) See an- 
te, p. 229. 
Coſſet's 


Caſe. 
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taking in the preſent caſa is very clearly proved; 
for the ear-ring was completely ſeparated from 
the ear: but it ſeems queſtionable whether there 
has been a ſufhcient carrying away. A number 
of caſes have been decided upon this ſubject : 
two of them have come before Lord Mansficid 
ſince I have been upon the bench. One of them 
was a caſe reſerved by Mr. Juſtice Nares. A 
man got into a waggon where there was a bale 
of goods which lay in a horizontal poſture. He 
railcd it perpendicularly on its end, and while 
he was taking the contents of it out, he was de- 
tected by the waggoner. The Judges were of 
opinion, That as the property had not been re- 
moved from the place where it at firſt laid, there 
was not a ſufficient carrying away. The other 
caſe was reſerved by myſelf (a). The Uxbridge 
waggon was paſling along Oxford-ſtreet ; and at 
a grocer's door, a parcel of ſugar or other gro- 
cery was taken up and put into the waggon. 
The priſoner got into the waggon, and had re- 
moved this parcel from the head of the waggon, 
where it had been originally placed, to the tail 


of it; but he was apprehended before he had got 


(755 27 Af, 
Pl. 30. 
Co. P. C. 


it out of the waggon. The Judges held That 
this was a ſufficient fal ing and carrying away to 
conſtitute the offence. There is a very leading 
caſe upon this ſubject in print : A man lodged at 
an Inn, and in the morning betore it was light 
took the ſheets from off the bed in which he lay, 
with an intent to fteal them, and carried them in- 
to the hall, where he left them, and went to the 
itable to get his horſe, where the hoſtler ſeized 
him; and it was adjudged to be larceny (6). 


ic?, 1 Haie, sog. 


The 


i 
/ 
4 
| 
| 
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The Jury found the priſoner guilty ; but the 
judgment was reſpited, and the caſe ſubmitted to 
the conſideration of the twelve Judges. 


In July Seſſion following the priſoner was put 
to the bar, and informed by Mr. Reynolds, Clerk 
of the Arraigns, that his caſe had been conſider- 
ed by the Judges; and they were of opinion, 
That he was guilty of the felony charged againſt 
him in the indictment (a). 
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LAPIER's 
ASE. 


(a) At the Lent Aſſizes for Cambridge 16 Car. 2. Clement Simpſon * 


was indicted on 39 El;z. c. 15. for ſtealing in the dwelling houſe. 
A Special Nerd & was found, that he had taken plate out of a 
trunk, and laid it on the Four, but was apprehended before he had 
carried it away: and all the Juages wereof opinion, I hat taking 
goods and removing them from one place to another in the ſame 
hou'e, with an intent to ſteal them, is felony ; for by the taking, 
he hath the poſſeſſion. Kelynge, 31. Bro. Cor. 107. 1 Hale, 508. 
But in the caſe of Z/tvard Farrell, who was indidted for robbery, 
O. B. July Seſſion 1987, it was found that the priſoner ſtopped the 
proſecytor as he was carrying a feather-bed on his ſhoulders, and 
told him to lay it down or he wou'd ſnoot him. The proſecutor 
laid the bed on the ground; but be ſore the priſoner could take it 
up ſo as to remove it f:om the ſpot where it lay, he was appre- 
inended, The Judges were of opinion, That the offence was not 
completed, and the priſoner was diſcharged. 


— - — —  — —— 


Ellor's Caſe, 


LD-BAILEY May Seflion 1784. This 
was an indictment on the ſtatute 7 Geo. 2. 


EASE 130- 


An order 
for the de- 
livery of 


c. 22. for forging a certain order for the pay- goods, tobe 


ment of money, 


within the 
meaning 
of 7 Geo. 


2. c. 23, muſt be poſitive and compulſory. 


U 2 „ Meſlre, 


| 
| 


— — — — — x — —— 
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ELLon's Meſſrs. Songer, 


Cass. 
4 Pleaſe to ſend Ten Pounds by the bearer, 
“ as I am ſo ill I cannot wait on you. 


« Elizabeth Wery.” 


See Lan The Court. The Act of Parliament means 

ante, 96. ſuch an order for the payment of money, as, if 
genuine, the party giving had a right to make; 
but this appears to be a mere letter, rather re- 
queſting the loan of money than ordering the 
payment of it. The terms of it do not import 
any thing compulſory on the part of the drawee 

(a) Foſter. to pay it; and in the caſe of Mary Mitchel, (a), 
it was determined by nine Judges againſt one, 
That the order was not within the meaning of 
the Act, becauſe the direction of it was not poſi- 
tive, and the terms of it did not import that the 
— giving it had a right to the goods or- 
8 — 


The priſoner was acquitted of the felony, but 
detained and convicted of the miſdemeanor. 


Cane 131. Peyton's Caſe. 


dens: (L-D-BAILEY, May Seffion 1784. This 


Invalid ' was an indi ment on the ſtatute 12 Ann. 
Oibeeat c. 7. for ſtealing a gold watch, value fifty 
2x. Whoſe pounds, in the Dwelling-houſe of William Henry 


oy 
— 15 Bunbury, Eſq: 
laid to be ? ' 

The 


a * * 2 * 
oy . » # Ls L &. 4 p A a4 — a 2 . 
0 4 8 F ates. ; + 5 _— : = 
E , 7 P 4 ” * 5 *; y 
# a k : * 1 1 
* ot „„ 


2 
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The houſe was the Invalid Office at Chelſea, * TON'S 
which is an office under Government: The 
ound-floor of it was uſed by the Paymaſter-Ge- 
neral for the purpoſe of conducting the buſineſs 
relating to the office. Mr. Bunbury occupied the 
whole of the upper part of it ; but the rent and 
taxes of the whole houſe were paid by Govern- 
ment. | 


The Court (a) held, "That this was not the 
dwelling-houſe of Mr. Bunbury ; and the priſoner 
was acquitted of the capital part of the offence (b). 


(a) Mr. Baron Perryn and Mr. Juſtice Villes. 

(5) In Aug. 14. Car. 1, three perſons were indicted for breaking 
the lodgings of Sir Henry Hungate at Whitehall ; and the Judges 
were of opinion, That ie ſhould have been laid to be the King's 
manſion-houſe called Whitehall. 1 Hale, 522. 2 Hawk. P. C. 
499. See alſo Cro. Car. 473 1 Jones, 394. Cowper, 5. 

At the O. B. October Seſſion 14 Car. 2. Henry Burgeſs was in- 
diced for breaking up a chamber in Somerſet-houſe, and the in- 
di ment charged it to be domus man/fonalis of the proton who 
lodged in it; but it was agreed that the whole houſe belonged to 
the Queen-Mother, and therefore that the indictment was bad. 


* 


* 


Pedley's Caſe. Cask 15% 


N the King's Bench, Trinity Term 1784, a A Bank- 


rupt com- 


writ of Habcas Corpus, directed to the Keeper mitted on 
of Briſtol gaol, had been procured to bring up meine 2 
the body of William Pedley, the defendant. On e 


ent 
reading the return, it appeared that he was de- rom the 
al 


— — . . rown; 
tained in cuſtody on three commitnients. Fir/t, aud undet 


the Com- 
miſſioners warrant, may be diſcharged gu244 the commitment by the Com- 
miſſioners, if they have miſtaken #7,probakle anſwers for vn/atisfatfory ones; 
for if he is perjured, he may be indicted, though he has not ſworn p2ttives 
{y, but only chat he believes, &. 


On 


— — 


yn —— — _ 
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PeEDLEY'Ss 
Cass. 


CASES IN CROWN LAW. 


On an extent at the ſuit of the Crown. Secondly, 
On meſne proceſs to the amount of 10,-vol. at 
the ſuits of ſeveral creditors. Thirdly, On a war- 
rant by Commiſſioners of Bankrupts, for not duly 
conforming to the ſatisfaction of the ſaid Com- 
miſſioners, touching the diſcovery and diſcloſure 
of his eſtate and effects. 


Mr. Cowper moved that he might be diſcharged 
quoad the commitment by the Commiſſioners, 


Mr. Lawrence, for the Commiſſioners. B 
the ſtatute 5 Geo. 2. c. 3c. ſ. 16. if a bankrupt 
ſhall refuſe to anſwer, or 2 not fully anſwer to 
the ſatisfaction of the Commiſſioners, all lawful 
3 put to him by the ſaid Commiſſioners, it 

all be lawful for the ſaid Commiſſioners, by 


warrant under their hands and ſeals, to commit 


him to ſuch priſon as they ſhall think fit; there 
to remain without bail or mainprize, until he 


ſhall ſubmit and full anſwer make to the ſatisfac- 


tion of the Commiſſioners. 


It appeared to the Commiſſioners at the laſt 
examination of the Bankrupt, that a ſhort time 
before the commiſſion iſſued, he had in his Ban- 
ker's hands the ſum of 5000l. the whole of which 
he drew out, and left ſeveral of his acceptances 
which were then due unpaid. He was aſked to 
give a reaſon for his drawing the money out of 
his Banker's hands. He anſwered, I drew it 
* out in order to aſcertain whether my Banker 
* would honor my drafts, when he had no mo- 
* ney of mine in his hands,” He was then aſked, 
If he had afterwards drawn any drafts upon his 
Banker for this purpoſe ? He anſwered, ** my 

e 
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He was aſked, Why he did not try this experi- PG 
ment on his Banker, by drawing a draft at once wy 
upon him for a greater ſum than he had in his 
hands? To this queition he made no anſwer. 

He was aſked in what manner he diſpoſed of the 
money ſo drawn out. He anſwered, © I kept 

„it in my houſe, together with other monies 

«© which I had collected elſewhere, amounting in 

* the whole to 7oool.” He was aſked, Why 

he did not pay a bill which was then due? He 
anſwered, © I did not chuſe to part with the 

% money.” He was aiked how the money was 
ultimately diſpoſed of? He anſwered, © A fire 

% happened, which burnt my bouſe and con- 

« ſumed the money.” He was aſked in what 

the money conſiſted. He anſwered, © I cannot 
give you any other account than that which I 

* have already given.“ 


On theſe anſwers he was committed by the 
Commiſſioners; but he ſubmitted to a ſecond 
examination (a): and on being again aſked why (%) It is in- 
he drew the money out of the Banker's hands, cumbent 

. . . on the 
he gave a different reaſon for it to that which he banbrup: 


had before given, and ſtill perſiſted in refuſing dd ſen! 


. word «ham 
to ſay in what the money conſiſted ; he was there- h. 1 
fore remanded, ſi bmitan ! 
an'w the 
queſtio s, 


He made his eſcape from the priſon ; and on %, 


being retaken, he acknowledged that he had ſe- 1 rm. 
creted the notes about him to the amount of Rep 65+ 
700cl. but that he had ſince deſtroyed them, for 


tear of being diſcovered. 


Mr. Cowper, for the priſoner. Theſe anſwers, 
however inſufficient they may appear, are ſuch 
as the Commiſſioners were bound to rc: ive us 

latistactory. 


Fea 


"_—_ LEY's ſatisfactory. 


(a) Mil- 
ler“ Caſe, 
3Wilf. 427. 
2 Black. 
381. 
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Their power extends only to caſes 

where the bankrupt refuſes to anſwer at all, or 

does not fully anſwer ; and they cannot take upon 

themſelves to decide whether the anſwers be true 

or falſe. If his anſwers be not true, he may be 

«pg for perjury, but they cannot commit 
im. 


There was a caſe (a) lately in the Common 
Pleas ſimilar to the preſent. The Commiſſioners 
had committed a bankrupt for giving anſwers 
which they conceived were not ſatisfactory. 
They aſked, whether a part of his property, 
which they ſpecified, had been ſold by himſelf or 
by a broker? He anſwered, © [ believe ] fold 
« them by a broker.” They deſired that he 
would ſpeak poſitively, but he refuſed to anſwer 
in any other way than that he believed. And 
L. C. J. De Grey faid it was a miſtake which 
mankind had fallen into, that a perſon could not 
be convicted of perjury for depoſing on oath ac- 
cording to his belief; and the baukrupt was diſ- 
charged. 


Lord Mansfield. Tt is certainly true, that a 
man may be indicted for perjury, in ſwearing 
that he believes a fact to be true, which he mult 
know to be falſe. If a bankrupt ſwears fully and 
roundly, and the Commiſſioners have every rea- 
ſon to believe that what he ſwears is not true, 
yet they muſt take it to be ſatisfactory, provided 
that it would be ſatis factory in caſe it were true. 
In the preſent caſe, every circumſtance tends to 
ſhew that the bankrupt has ſworn falfely. I am 
convinced he has perjured himſelf ; but he has 
anſwered fully, and the Commiſſioners cannot 
commit 


r 
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commit him for falſe ſwearing. He muſt there- 3 
fore be diſcharged quoad the commitment of the : 
Commiſſioners. 


Sponſonby's Caſe. CAsE 133. 


. „ b i- 
was indicted for forging an indorſe- (eres in 


ment in the name of William Pearce on a bill of ex- fultcient 
change, purporting to be drawn by Richard Davis, in 1 
in favour of William Pearce, on Meſſrs. Crofts 

and Co. for the ſum of four guineas, with inten- 

tion to defraud, FixsT, Meſſrs. Crofts and Co. 


and SECONDLY, one John Churchill. 


(JE>-BAILEY, July Seſſion 1784, John Spon- What thall 
fonby 


There were alſo other counts for uttering the 
faid bill, knowing the indorſement to be forged, 
with the like intention to defraud. 


1.1 appeared in evidence, that the priſoner had 


gone to Meſs. Crefts and Co. Bankers in Pall- 
Mall, and on receiving the four guineas, wrote 
the name © John Churchill” on the back of the 
bill, by way of witneſſing the receipt of the mo- 
ney ; the name William Pearce” being then 
indorſed thereon. 


William Pearce, the ſuppoied payee, was an 
intimate acquaintance of Richard Davis the draw- 
er; and had received a letter of advice, ſignify- 
ing that ſuch a bill, together with a bank-note, 
had been remitted to Lim; and deſiring him as 
an act of friendſhip, to pay their produce over in 

diſcharge 
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diſcharge of a debt which Davis owed to one Coles. 
The bill never having come into Pearce's hands, 
he conſequently had no property in it; and hav- 
ing no demand on Davis the drawer for its 
amount, it was agreed that he was a competent 
witneſs to prove that the indorſement ** 1William 
Pearce was not his hand-writing. But it was 
neceſlary firſt to ſhew, that he was the identical 
William Pearce to whom the bill was made pay- 
able ; and as the teitimony of Davis the drawer 
was the belt evidence of that fact, and he was not 


preſent to atteſt it, the letter of advice which 


Pearce had received from him was held inſuffici- 
ent for the purpoſe; and therefore his teſtimony 
to ſhew that the indorſement was forged was re- 
jected : for although it might not be his hand- 
writing, yet it might be the hand-writing of a 
Willam Pearce; or, as he had not been proved 
to be the perſon intended as the payee of the bill, 
it might be the hand-writing of the Wi/liam Pearce 
to whom the bill was made payable. 


The priſoner was accordingly acquitted on this 
indictment. 


St one”: 
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Stone's Caſe. | Cast 136. 


LD-BAILEY, July Seſſion 1784. This What han 
was an indictment on the ſtatute 10 and 3, 
11 Will. 3. c. 23 for privately ſtealing a watch, , Kc. 
the property of Sir Robert Heſtett, in the ſhop of vin the 
John Alcock. Will. 3. c. 
23. 
Sir Robert Heſkett had ſent this watch to his 
watch-maker Mr. Alcock, for the purpoſe of being 
repaired, and it hung in the ſhew-glaſs in Mr. 


Alcock's ſhop at the time it was ſtolen. 


The Court faid, that the meaning of the Act 
of Parliament upon which the capital part of the 
indictment was founded, had always been reſtrain- 
ed to ſuch goods only, as are expoſed to ſale in 
ſhops; and did not extend to mere repgſitories for 
goods, although they might appear in the nature 
of ſhops ; and that as Mr. Alcock's ſhop was not, 
with reſpect to this watch, @ place of /ale, but a 
mere repo/itory, the priſoner ought to be acquit- 
ted of the capital part of the charge. The Jury 
accordingly found him guilty of the ſimple lar- 
ceny only, and he was tranſported for ſeven years. 
See Howard's Caſe in Fgſter's Reports. 


George 
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cast 135. | George Drummond's Caſe. 
T—_ AT the Old Bailey, in September Seſſon 
convict at 1784, George Drummond was indicted before 


the mo Mr. Baron Eyre, preſent Mr. Juſtice Gould, for 
execution, robbing the Earl of Claremont of a gold watch, 
given in chain, ſeals, and trinkets. 
evidence 
asthede- During the trial, the priſoner's Counſel inform- 
fa dying ed the Court, that a young man of the name of 
man; for Edtvardt, very much reſembling the perſon of 
ng at- . 
tainted, the priſoner, had been recently executed for a 
hisv/24. highway robbery, and that immediately previous 
mony to the awful moment of his fate, he had commu- 
band been nicated ſomething to the Rev. Mr. Villette, the 
ve n . . . , . 
received Chaplain in ordinary of the priſon, touching the 
on oath. commiſſion of the identical robbery then under 
conſideration, He therefore ſubmitted to the 
Court, that as Mr. Villette's knowledge upon this 
ſubje& had proceeded from he ſolemn declaration 
of a dying man, it was admiſlible evidence in fa- 


vour of the priſoner. 


The Court. It would be inconſiſtent with the 
rules of evidence, which are rules of juſtice, to 
examine a witneſs to the declaration of a perſon 
dying under the circumſtances deſcribed. The 
principle upon which this ſpecies of evidence is 
received, is, that the mind, impreſſed with the 
awful idea of approaching diſſolution, a&s under 
a ſanction equally powerful with that which it is 
preſumed to feel by a ſolemn appeal to God upon 
an oath. The declarations therefore of a perſon 
dying under ſuch circumſtances, are conſidered 
as equivalent to the evidence of the living witneſs 

upon 
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rations of an attainted convict, would be carry- Tanks. 
ing the rule of evidence beyond its poſſible extent, 
even if the perſon were alive; for as an attainted 
convict, he could not have been admitted to give 
teſtimony upon oath, and the dying declarations 
of ſuch a perſon cannot, conſiſtently with the 
principles of juitice, be conſidered as better evi- 
dence than his teſtimony on oath would have been 
if he had been alive. The fact, however, that a 
man reſembling the perſon of the priſoner was 
executed, may be given in evidence, provided it 
is confmed within ſuch time as to make 1t proba- 
ble that he was the perſon who committed this 


robbery. 


_ oath. But to examine a witneſs to the de. PRUun- 
cla 


The priſoner's Counſel did not venture to call 
any witneſſes to eſtabliſh that fact; and the jury 
found the priſoner guilty. 


Elizabeth Thompſon's Caſe. Cas 136. 


AT the Old Bailey, September Seſſion 1784, The pen- 
Elizabeth Thompſon and Mary Macdaniel aiim 


were indicted on the 12 Ann. c. 7, for ſtealing a duclling 
- : - | houſe, do 
ſeven guineas, the monies of Thomas Clifford, in not 01.009; 


the dwelling-houſe of the /aid Mary Macdaniel. to the caſe 


of a priſo- 
5 5 = ner ſteal- 
The ſtatute recites, Foraſmuch as divers ing the 


* wicked and ill-diſpoſed ſervants and other per- Ph, 
4 ſons are encouraged to commit robberies in his own _ 
F* houſes, by the privilege of demanding the be. H 
te nefit of their clergy;” and therefore enacts, © © 


That 
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“ That all and every perſon or perſons that ſhall 
Catz, © feloniouſly ſteal any money, goods or chattels, 
« wares or merchandizes, of the value of forty 
“e ſhillings or more, being in any dwelling-houſe 
& or out-houſe thereunto belonging, although 
& ſuch houſe or out-houſe be not actuall 
„ broken by ſuch offender, and although the 
* owner of ſuch goods, or any other perſon or 
« perſons be or be not in ſuch houſe or out-houſe, 
4 or ſhall aſſiſt or aid any perſon or perſons to 
„commit any ſuch offence, ſhall be debarred 
„from the benefit of clergy.” 


It appeared in evidence, that the houſe in which 
the larceny was committed, was in ſact the houſe 
of Mary Macdaniel ; and the Court held, that 
the meaning of the Legiſlature did not extend to 
the caſe of a perſon ſtealing in his own houſe. , 


Com i Hutchinſon's Caſe. 
8 T the Old Bailey, September Seſſion 1784, 
luis of William Hutchinſon, I Hamas Lewis, and Daniel 


the Smug- H/: 1 x 
re ag” Wilkinſon, were tried before Mr. Baron Eyre, 


- umerat- Preſent Mr. Juſtice Gould, on the ſtatute 19 Geo. 


ed. There indi ini 
den bete 2. c. 34. upon an indictment containing three 


«liberate COUNTS. 
aſſembling 
to bring tlie 


«rfenders The fir? count charged, that the priſoners, with 
« hin the divers other perſons, with fire-arms, and other 
penaly of . . 

dle ftatute, Offenſive weapons, feloniouſly did aſſemble them- 


lelves together, in order to be aiding and aſſiſting 
in 
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in reſcuing and taking away from J. T. and C. S. HuTcn- 


. . IN , 
two of the Officers of the Exciſe, in the due exe- Chee. 


neva, being uncuſtomed goods (a), and liable to aner 
pay duties, &c. after ſeizure of the ſame by the Caſe, July 


Officers of the Exciſe as aforeſaid, YR 


The ſecond count charged, that, being thus aſ- 
ſembled, they aſſaulted the Officers of the Exciſe 
in the due execution of their office. 


The third count charged, that they hindered, 
obſtructed, oppoſed, and reſiſted the Officers, &c. 


The Officers of Exciſe, in conſequence of an 
information, went to ſearch Hutchin/on's houſe, 
where they found a quantity of geneva in tubs 
concealed in a vault under the yard. Two of the 

riſoners {truck the Officers, beat them from the 
vault after they had entered it, and prevented 
them from taking the tubs away. 'The Officers 
went in ſearch of Conſtables and other aſſiſtance ; 
but en their return, twelve or fourteen people 
had come drunk from an adjacent ale-houſe, and 
were carrying ſome of the tubs away. There 
was a great noiſe and riot, many brick-bats were 
thrown at the Officers, and one of them was 
knocked down and wounded, but the Smugglers 
were not ſeen to ule any offenſive weapon. 


The ſtatute upon which the preſent indictment 
is founded contains five branches, 
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Firſt, it enacts, That if any perſons, to the 


number of three or more, armed with fire- 
arms or other offenſive weapons, ſhi! be al- 
ſembled in order to be aiding and aſkiting i- 
the illegal exportation of goods prchibit-4 to 
be exported, or the carrying off ſuch gov13 in 
order to ſuch exportation, or in running, land- 
ing, or carrying away prohibited or uncuſtom- 
ed goods, or goods liable to pay any duties, 
which have not been paid or ſecurcd, or in the 
illegal relanding of any goods whatſoever which 
have been ſhipped or exported upon deben- 
ture or certificate, or in reſcuing or taking 
away the ſame, alter ſeizure, from any Officer 
or Officers of the Cuſtoms or Exciſe, or other 
his Majeſty's revenue, or other perſon or per- 
ſons employed by him or them, or aſſiſting him 


or them, or from the place where they ſhall 


be lodged by him or them, or in reſcuing any 
perſon who ſhall be apprehended for any of the 
offences made felony by «his or any other Act 
relating to the revenues of Cuſtoms or Exciſe, 
or in preventing the apprehending any perſon 
who ſhall be guilty of any ſuch offence, every 
perſon ſo offending ſhall ſuffer death without 
the benefit of clergy. 


Secondly, *©* Or in caſe any perſons to the num- 
ber of three or more, ſo armed as aforeſaid, 


ſhall be ſo aiding or aſſiſting, they ſhall ſuffer 
death without benefit of clergy.” | 


Thirdly, © Or if any perſon ſhall have his face 
blacked, or wear any vizard, maſk, or other 
diſguiſe when paſſing with ſuch goods: 


Fourthlv, 
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Fourthly, © Or ſhall forcibly hinder, obſtruct, HvTc«- 


* affault, oppoſe or reſiſt any of the Officers of Chim. 
* the Cuſtoms or Exciſe, or others his Majeſty's 
© revenue, in the ſeizing or ſecuring any ſuch 


goods: 


Fifthly, Or if any perſon or perſons ſhall 
* maim or dangerouſly wound any Officer of the 
* Cuſtoms or Exciſe, or any other his Majeſty's 
revenue, in his attempting to go on board any 
« ſhip or veſſel within the limits of any of the 
ports of this kingdom, or ſhoot at, maim, or 
& dangerouſly wound him when on board ſuch 
& ſhip or veſſel, and in the due execution of his 
& office or duty; then every perſon ſo oftending 
* ſhall be adjudged guilty of felony, and ſhall 
« ſuffer death without benefit of clergy.” 


The Court. The 7hird branch of the Act of s- the 
Parliament apparently has no regard to the num- iiur 
ber of perſons, nor to their being armed with of- Mr Juſlice 
fenſive weapons; and therefore an individual, 5 

aſſing diſguiſed with uncuſtomed goods, would Y, in 
in all probability be deemed within the penalties ef 
of the Act. The fourth branch alſo, being coupled / May 
by the word on to the preceding ſentence, ſeems Segen 
to be a clauſe that would reach any individual 
who ſhall forcibly hinder or obſtruct a Revenue- 
Officer in the execution of his duty. On this 
clauſe the third count in the preſent indictment 
is founded, and undoubtedly there is evidence to 
prove the fact; but by the ſtatute of 19 Geo. 3. 
c. 69. [. 10. this offence is reduced to a miſde- 
meanor, punithable by corporal puniſhment, and 
the felony thereby virtually repealed. This point 
was ſettled by the twelve Judges, in the caie of 


the King v. Davis, reſerved by Mr. Juitice Gould 
1 from 
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Hu ren- from the Home Circuit (a). The ſecond count 
IN<ONS 


Ca:z. does not appear to be ſupported by any of the 
(a) Vide clauſes in the ſtatute; and on the firſt count, 
an:e,v.2;2 Which is framed on the firſt branch of the Act, 

there does not appear to be ſuſſicient evidence to 
Seca convict the priſoners. To bring offenders within 


"Thom: the penalties of this clauſe, they mult be armed 
Sas with offenſive weapons (H; and the aſſembling 


who was mult be deliberate, and for the expreſs purpoſe of 
— % aſliſting in the reſcue of the goods Cc. In the 
ny preſent caſe it is quite the reverſe. A ſet of drun- 
OT ni” 


opinizz, Ken fellows come from an ale-houſe, and haſtily 


(5) Tm B. R. Trinity Term, 15 Geo. 2. it appeared in a ſpecial 
verdict on an indictment for this otlence, that all the company had 
fi c-arms, except the defendant, who had only a ch horſe 
whip; and the Court ſo ſtrongly inclined that the efendant was 
not guilty, that the Atr- rney or Solicttoi Genera! declined to ar- 
gue it; tor the Act muſt be taken frictly; and it is a material cir - 
cumſtance in each man's caſe, that he ſhall be ane with an = 
fenſiove woapon. 2 Strange, 1166, Flroteher's C.- At O. B May 
Seſſion 17584, Mr. Juſtice /f z//-s and Mr. Baron Per px inclined to 
think a perſon catching up a Het accidentally, during the hurry 
and heut of an affray, was not being armed with an of nfw avone 
pon within the meaning of this Act, 7% Cafe of Cornelius Roſe. 
At the O. B. February Seffion 1785, large ſticks, about three f-et 
long, with large knobs at the end, with ſeveral prongs, the natu- 
ral growth of the {tick, ar fing out of them, were held not to be 
offenſive weapons ; and tre Court (Mr. | G-u/4, Nr B. Pin, 
and Mr. Recorder) {iid, on reading the preamble of the ſtatute, 
that they mult be ſuch weapons as the law calls dangerous weoa- 
gms. Inc's Cue. And in the Ciſe of George Co/ars, O B. May 
Seffion 1785, it was contended, vp n the au bort'y of Inc's Taj”, 
that very large club ſticks, ſuch as peopl- ride with rudefend theme 
ſelves, are not offenfive weapons; and on its being left to tle Jury, 
the priſoner was acquiited : Vat rhe (Furt ſaid, th t although it 
va diiflicult to for what ſmould or ſhould not be called an itt fire 
capon, it would be gung a greut cel too far to ſay, that watheng 
but guns, piſtols, daggers, aud inftrum nts of war ſhould be fo 
conſidered ; but thit bludg. ons, properly fo called, clubs, and any 
thing that is no; in common uſe for any other purpoſe but a wen- 
pn, are Clearly off-nfive weapons within the meaning of the Le- 
1 liatuce. 

(c) O B. December 8. ſlion 1786. Mr. Juſtice end Mr. 
Tron John. adynred the ſime opinion, and the primer was 
rrquted. 7% Cale h. Sire —And at Ju'y > ſſion Thomas 
(Cay was tried before ir Jutlice II. ati, and acquitted upon the 
1:une conſtruction of we ſtatute. | 
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ther with arms or without is not proved. It ſeems 
very queſtionable, whether the object of the Legi- 
ſlature extends to the preſent caſe. The goods 
are found concealed in a vault; and the words 
of the ſtatute manifeſtly allude to the circum— 
ſtance of great multitudes of perſons coming down 
upon the beach of the ſea, for the purpoſe of eſ- 
corting uncuſtomed goods to the places deſigned 
for their reception. 


The Court offercd Mr. Attorney General a ſpe- 
cial verdict upon this caſe; but he declined to 
take it, and the priſoners were acquitted, 


Holland Palmer's Caſe. 


A T the Old Bailey, December Seſſion, 1784, Auw nr, 

Holland Palmer was convicted before James "ion 'he 
Adair, Eſq; Recorder, on the ſtatute 23 Geo. 3. art 
c. 49. 1. 20. for utter 1000 pieces of paper with gar t.s 4 


a counterfeit ſtamp thereon ; but a queſtion of n 
vas) via 


law aroſe upon the conſt ruction of the ſtatute 


and the caſe was ſubmitted to the conlideration of N. 


the twelve Judges. 


% diicharge given for the payment of money 


4 amounting to Two Pounds, and not amount 
«© ing to the {um of Twenty Pounds, ſhall be 
: ingroſſed, w ritten, or 2805 a, there hall be 
” charged a ſtamp- duty of two-pence.” And by 
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the thirteenth; ;:Qion the Commiſſioners of the 
Stamp- Dice, are lnpowered “ to uſe and pro- 
„ vide ſuch {:3-1ps for the ſaid duties as ſhall be 
& regte in that behalf.” It is alſo enacted by 
ſecii:n 20. That if any perſon ſhall counterfeit 


2 


ed any ſtamp, or mark directed or allowed to 


be uſed by this act for the purpoſe of denoting 
the duties aforeſaid, with intent to defraud his 
* Majeſty, or ſhall fraudulently uſe any of the ſaid 
« ſtamps or marks with the like intent, or ſhall 
„utter, vend, ſell, or expoſe to ſale, any paper 
liable to the ſaid duties, with any counterfeit 
mark or impreſſion thereon, knowing the fame 
„ to be counterfeited, ſuch perſon ſhall ſuffer 
* death without benefit of clergy.” 


60 


cc 
cc 


The Indictment alſo, purſuing the ſtatute, 
charged, That a certain ſtamp was provided and 
uſed for ſtamping and marking every piece of 
paper upon which any receipt or other diſcharge 
given for the payment of money amounting to 
Two Pounds, and not amounting to Twenty 
Pounds, ſhould be written or printed with a ſtamp 
of two-pence : AnD THA'r Holland Palmer, in- 
tending to deſraud his Majeſty of ſuch right or 
duty, did ter and expole to fale, to one Hannah 
Gabrict, i ooo pieces of papers liable to th. id duties 
of tv:0-pence, reſembling the impre um of the 
ſtamp then and there viz in + {cance of the (aid 


ſtatute, well knowing the lid impreſſions to be 
r 


The Obiection aroſe upon the words *“ papers 

* liable ta the faid duties,” which, it was con- 
tended, were entirely void of the preciſe ſenſe 
and 


or forge, or procure to be counterfeited or forg- 


— tad. Sa. ati 


ek I 
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and definition to which they were applied; an, 
incapable of any conſtruction within the poſſib! 
intention of the Legiſlature upon this ſubject. 


On the ninth of Hilary Term 1785, all 
Judges, except L. C. Baron Skynner and ur. 
Baron Hotham, who were indiſpoſed, aſſemt-.4 
at Lord Mansfield's Chambers; and the quel. 
was very fully and elaborately diſcuſled. —On tie 
firſt day of the February Seſſion following, the 
reſult of the conference was delivered to this. e- 
ſect by 


Mr. Juſtice Gould. The objection ariſes upon 

a ſuppoſed inaccuracy of the words in the ſta- 
tute, “paper liable to the ſaid dutics;“ which 
words the preſent indictment has purſued in the 
plural number, although à duty of one delcription 
only is mentioned : but the Judges are of opint- 
on, that the indictment 1s properly drawn, and 
that in this and in every other re{pe&t it contains 
all the ingredients required by the Act. But the 
material queſtion is, What the Legiſſature meant 
by the words “ paper liable to duties?“ and it 
was ſaid, that as one particular piece of paper 
cannot be liable to any of the duties more than 
another, it would follow that all the writing-p4- 
r in the world, whether manufactured in J- 
land or at China, might be conſidered as “ pa- 
« per /iable to duties;“ and every utterer or ſel- 
ler of paper of any deſcription indicted tor a ca- 
ital offence, in having cxpoicd to fale © paper 
liable to the ſaid duties.“ In anſwer to this lug- 
geſtion, all the Judges are of opinion, that upon 
a due attention to the preſent ſtatute, and the 
ſtatute 24 Geo. 3. c. 7. paſſed in the ſucceeding 
Seſſion upon the ſame ſubject, it will appear 3 
tlie 


318 


PAT. - 


N 5 
CASE, 


CASES IN CROWN LAW. 


the words ““ paper liable to the ſaid duties“ are 
capable of a clear and unequivocal meaning. 
"There are two rules by which the expreſſions of 
the Legiſſature are to be interpreted. Firſt, It 
any part of an Act of Parliament is penned ob- 
ſcurely, and other paſſages in the ſame Act will 
clucidate that obſcurity, recourſe ought to be 
had to ſuch context for that purpole. Secondly, 
It there are ſeveral Acts upon the ſame ſubject, 
they are to be taken together as one ſyſtem, and 
as interpreting and enforcing each other. By 
adopting theſe rules in the preſent caſe, it will ap- 
pear that the words © paper liable to the ſaid du- 
& tics,” are not to be taken in the large and in- 
definite ſenſe which was attempted to be impoſed 
upon them; but that they mean diſtinctly ſuch 
pieces of paper as are de/tined or prepared for the 
uſes mentioned in the ſtatute. * The ſtatute, by 


lect. 14. deſcribes the paper liable to duties to 


be that paper “ upon which any receipt or other 
„ diſcharge for the payment of money ſhall be 
&« written ; which before the ſame ſhall be writ- 
„ten,“ is ordered to be brought to the Stamp- 
Oitce to be llamped. And by 24 Geo. 3. c. 7. 
ſ. 8. no paper required to be ſtamped by this 
ſtatute ſhall be permitted to be ſtamped at any 
time alter the ſaine ſhall have been written, un- 
loſs on the payment of Ten Pounds. The paper 
thus deſtined and prepared for the uſe of writing 
rocants thercon, is the paper meant by the words 

per {oble to the ſaid duties;“ and therefore 
1 — upon the face of which a mark appears 
relumbling the mark which the Act requires, is 
cvidenth paper liable to the duties, becauſe the 
pr eparation ol thus marking it diſcovers the pur- 
pole for which it is deſigned. Upon the papers 


mentioned in the indiclment, tere appears a 


falſe 
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falle ſtamp or impreſſion, reſembling the true Pr. 
ſtamp which the law requires for receipts : this Com 
diſcovers the uſe for which they were deſtined and 
prepared, and brings them within the general 
words of the Act, “ paper liable to the ſaid du- 
« zies.” And the Judges are therefore unani- 
mouſly of opinion, that the priſoner was properly 


convicted. 


In January Seſſion 1785, Ann Jones was con- 
victed at the Old Bailey on the ſame ſtatute ; but 
her judgment was reſpited until the above deter- 
mination was known. 


Both the priſoners received ſentence of death, 


Alexander Fiſher's Caſe. Casr 139. 


LD-BAILEY January Seſſion 1785, the A p' fon er 
priſoner was mdicted before Mr. Juſtice dn way 
Heath, tor burglariouſly breaking and entering one a- 
the dwelling-houſe of Benjamin Ward, and ſteal- 55; anevt- 
ing therein Four Goid Watches of a conſiderable evidence of | 
value: to which indictment he had pleaded Net ©, 5 


confſclhion, 
Guiliy. 


The proſecutor proved, that the burglary had 
been committed, and that the watches were ſto— 
len ; but there was no evidence whatever to bring 
the charge home to the pritoner, except a con- 
feſſion of the fact, which he had freely and vo- 
luntarily made before a Juſtice of the Peace on 
his examination, but it was not reduced into 
Writing. | 
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The Court. It is an eſtabliſhed rule of law, 
that the mere confeſſion of a crime, without any 
one ſingle circumſtance to corroborate it, is not 
ſuſficient to convict a priſoner, unleſs he ſhould 
again confeſs the fact, by pleading Guilty to the 
indictment, 


Giblon, Mutton, and Wiggs's Caſe. 


T the Surrey Lent Aſſizes 1785, for King- 
/ton, the priſoners were convicted before 
Mr. Baron Perryn, for burglary in the dwelling- 
houſe of T. S. and ſtealing goods therein the pro- 
perty of John Hill. 


It appeared in evidence, that there was a ſhop 
built cloſe and adjoining to the dwelling-houſe 
mentioned in the indictment ; but there was no 
internal communication whatever between the 
houſe and ſhop, and no perſon ſlept in the ſhop. 
The only door to the ſhop was in the court-yard 
before the houſe and ſhop, which court-yard was 
incloſed by a brick wall three feet high. In the 
wall was a wicket which ſerved as a communica- 
tion to both the houſe and ſhop. The burglary 
was committed in the ſhop. The ſhop was let by 
J. S. to John Hill, together with ſome apart- 
ments in the dwelling-houſe, from year to year, at 
ſix guinees per annum. 


It was objected by the Counſel for the priſo- 
ner, that the ſhop could not be conſidered as any 
part of the dwelling-houſe of T. S.; and upon 

this 
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this objection the judgment was reſpited, and the Son. 


3 * 
caſe reſerved for the opinion of the twelve & Wide 
Judges. | Cass. 


Mr. Baron Eyre, at the Summer Aſſizes for 8. g., 
the ſame county at Croydon 1785, ordered the land' caſe, 
priſoners to the bar; and informed them, that“ 145: 
the Judges had conſidered of this caſe, and that 
they were unanimouſly of opinion, it was a pro- 
per conviction. 


The priſoners received ſentence of death, and 
were executed purſuant to ſuch ſentence. 


John and Patrick Welch's Caſe. Case r47. 


T the Lent Aſſizes for the County of Hert- A counter- 


ford, in the year 1785, Fohn Welch 2nd —— 
Patrick Welch were indicted, 2 that they © one — 
piece of falſe, feigned, and counterfeited mo- atthcugn'it 
* ney and coin to the likeneſs and ſimilitude of the ft 

ce good, legal, and current money and filver coin of and no i. 
& this realm called a Shilling, falſely and deceit- 38 al 


fully, feloniouſly and traitorouſly did forge, difcerniv!+ 


« counterfeit, and coin.” There was a ſecond 8 wok 
count in like manner for coining @ Sixpence. indiAment 
for coun - 


It appeared in evidence, that every implement 3 


neceſſary for coining ſhillings and ſixpences were /#u cf 
found under the floor of the room where the pri- 22 
ſoners were apprehended; and one of the priſo- 
ners was found at work upon a piece of baſe me- 
tal. Several counterfeit ſhillings and ſixpences 


Mere 
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Jonn and were alſo found in the room, and in the priſo- 
d"ATRIC 


Vs: cus ners pockets, in a ſlate fit for circulation; and 
Ca*y. it was proved, that ſome of the ſame. kind with 
thoſe found had in fact been circulated. But no 
impreilion of any fort or kind was diſcernible 

upon thoſe produced in evidence. 


een, Mr. Hunter, the priſoners Counſel, ſubmitted 
= A. to the 8 that this evidence would not ſup- 
125 port the indictment, becauſe it had not been 
proved, that the ſuppoſed counterfeit ſhillings 
and ſixpences had any impreſſion on them; and 
therefore they were not counterfeited to the like- 
neſs and ſimilitude of the good and legal coin of the 


realm. 


Alr. Baron Pcrryn thought there was nothin 
ſubſtantial in the objection, and the Jury found 


the priſoners Guilty ; but as Mr. Hunter preſſed 
kim to reſerve the point, the judgment was re- 
ſpitcd, and the calc referred to the conſideration 
of the twelve Judges ; and they were unanimouſly 
of opinion, that the conviction was right (a). 


(2) Ar the Od Bailey, in Ottober Seſſion 1783, Samet II ilſan 
*in lige for the like hence before Mr. Baron Eyre, and the 
counteif ned coin produced in evidence was round piece: of me- 
tal, que month, and without the veſtige of an im preffion on ei- 
ther lite, "lhe lum objzetion was taken Ly the priſoner's Coun- 
ſel but his Lordſhip was clearly of opinion, that ſmooth blanks 
made like thoſe pieces of the / £@al co 1 v. hich are ſuffered to re- 

in in e'rcu! tie on, thoug he the imp. l on tliev once had is t totally 
en een by time, may be confi 1ered as ſuffi. ien partaking of the 
re le. "ce and fimilit ud: of the cent comm ot this realm, to 
bri: 8 1 e maker of them within the pe malties of the tiatute ; ſuch 
{mouth blanhs having arcahnalle liceneſs and ir ulitude to the 
cm which time has fo def:cel, and which vet ſo pulſes in circu- 


lation. Lu. lee Ja 'J 's Ca + 2 Black. K. 5 7 682. and ante „P- 75. 


Mary 


#3 5 
| 
: 
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Mary Jones and Henry Palmer's Caſe. Cas 142. 


99 April Seſſion 1785. This Toner 
was an indictment for forging an indenture 
of apprenticeſhip, and allo a receipt for money, the G . 
with intent to defraud A. B. C. D. &c. the 5 
Stewards of the Teaſt of the Sons of the Cl-ryy, S J the 
1. E, 18 
The charitable fund of the Sons of the Clergy „ 
is raiſed by voluntary contributions, and allotted „ 
by the Secretary equally among all the Stewards, . 
to be diſpoſed of by them to the Widows and al of- 
Children of deceaſed Clergymen, as they ſhall * 
find objects worthy of relief. The priſoner Mary 
ones was a Clergyman's Widow ; and pretcnd- 
ing, by means of theſe indentures, and the re- 
ceipt indorſed thereon, that ſhe had placed her 
ſon as an apprentice, ſhe obtained, in concert 
with the other priſoner, an order from one of 
the Stewards on the Treaſurer of the Society, to 
pay her the ſum of 20l. as the apprentice-ice. 
The forgeries were very clearly proved, and the 
priſoners were found Guilty. 


But their Counſel ſubmitted to the Court, that vir. 

the fund from which this money had buen Ob- Css. 
tained, was not among any of thoſe fpccics of 
property which the yp Fas had hitherto in- 
terpoſed to protect from the dangers of forgery 

by capital puniſhment ; and that it remained, as 

at common law, a miſdemeanor only, 


The Court (a). God forbid that the funds ( - 


for public charities ſhould not receive the ſme © 15 50 
protection which the law aflords co the priv: e 
purle 
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Jed purſe of every individual. The definition of for- 
wer's gery is, © the falſe making an inſtrument, which 
Cass. © purports on the face of it to be good and valid 


for the purpoſes for which it was created, with 
& a deſign to defraud any perſon or perſons.” 
A Corporation is a body politic; and to prevent 
a doubt, whether the aggregate members of ſuch 
a bid were included under the words perſon or 
perſons, the ſtatutes of 31 Geo. 2. c. 22. ſ. 78. 
and 18 Geo. 3. c. 18. were made; for where 
there is an incorporation, the money becomes the 
property of the whole body, and not of the indi- 
vidual members who compoſe it. But in the 
preſent caſe, the ſeveral ſtewards are the abſolute 
owners of their reſpective ſhares of the fund: it is 
their money ; it is put into their hands upon a 
truſt; and if they were to ſink it improperly, or 
to pay it wrongfully, they would perhaps be an- 
ſwerable ; but, except as againſt the ſubſcribers, 
it is unqueſtionably their money as againſt all the 
world. 


The priſoners received judgment of death. 


Thomas 


| 
| 
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Thomas Field's Caſe. 


Cass 143, 


LD-BAILEY May Seſſion 1785. This Jucre, If 


was a caſe reſerved by Mr. Serjeant Adair, Snot 


Recorder, for the opinion of the twelve Judges. ſomeofths 
Amps o 
A v . and 


0 SS 
The Legiſlature, by the ſtatutes cited in the fis them 
margin (4), has impoſed five fixpenny ſtamp du- Rae 
ties upon every piece of parchment or paper fame kind, 
upon which any original writ (except ſuch origi- ai 
nal on which a writ of capias iſſues) ſuvpena, bill for the 


of Middleſex, latitat, &c. that ſhall iſſue out of, purpoſe of 


: its Heing 
or pal, the ſeals of any Court, holding plea of hr by 
forty ſhillings. aa a 

might buy 
it fron his 


By the ſtatute 12 Geo. 3. c. 48. l any, 102 5 
e perſon or perſons ſhall write or *ngruls, or within the 
& caule to be written or ingro:cd, either the ap of 
« whole or any part of any writ, &c. in re{pect (a) Vide 
<« whereof any duty is or {hall de made payable V. 346. 
ce in that behalf, or the whole or any part of vny 
& piece of parchment or paper whereon there 
6 ſhall have been before written any other writ, 

& &c. in reſpect whereol any duty is or ſhall be 
* payable as aforeſaid, before iu. lt parctunent or 
6 paper ſhall have been again marked or ſtamped 
according to the ſaid Acts :;—or {hall fraudu— 
„ Jently eraſe or icrape out, cr cauſe to be eraſed 
„or ſcraped out, the name or names of any per- 
“ ſon or perſons, or any ium, date, or other 
„thing written in ſuch writ, &c. as aforeſaid: 

cc ———QTI 
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Firm's © —or fraudulently cut, tear, or get M, any mark 

e or /tamp, in reſpect "roberedf, or whereby, - any 
dutics are or ſhall be payable, or denoted to be 
* paid or payable as aforcſaid, from any piece 
* of parchment or paper, with intent to uſe ſuch 
& ſtamp or mark for any other matter, writing, or 
& thing, in reſpect whereof any ſuch duty is, or ſhall 
be payable, or denoted to be paid or payable as 
* aforejaid ; every perſon ſo offending in any of 
the particulars before-mentioned, and every 
„ perſon knowingly and wiltully aiding, abet- 
ting, or aſſiſting any perſon to commit any ſuch 
« offence, ſhall be guilty of felony, and be tran- 
„ ſported for ſeven years.“ 


. 


** 


On theſe ſtatutes the priſoner was indicted, for 
that he having in his poſſeſſion a bill of Midd eſcx, 
on which there was a certain ſtamp, denoting that 

(1) 5%) the duty of ſixpence (a), ſixpence (Y), ſixpence 
472 81 (H, and 1 (d), had been duly paid, did 
Will, 3-6 fraudulently and fclomouſly take off the ſaid 


a - 


05 

15 LI Midd!c/ex, the duties on the ſame being then due 
2 cz. and ouing to the King. 

And by 23 

=o: Co 


£2, There was a ſecond count, charging him with 
ee having tranſpoſed the ſtamps from one «orit of 
fiene is atitat to another; and both counts laid the of- 
wpotcd. fence to have been committed with intent to de- 


fraud the king, 


C 
} 


It appeares 1 in evidence, that there are two dies 
kept at the Stamp-Office, for the purpoſe of 
} umping bil's of Middlcſcx and latitats; the one 
denoting the four ſixpenny duties 2 by the 
llatutes mentioned in the margin; the other de- 

noting 


ce, ſtamps, with intent to uſe them on another bill of 


7 
4 
, 
| 
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noting an additional ſixpenny duty i impoſed by 
the ſtatute 23 Geo. 3. c. 58. and that ſince the 
paſling of this laſt Act, all bills of Midd/:/{or, and 
latitats, which have been ſtamped at the Stamp- 
Office, have been impreiled with both the dies 
denoting the payment of the five ſix penny duties. 


The priſoner, a bailiff's follower, had ſerved 
one Samucl Higgins with a copy of a bill :f NMiddice 
ſex, and had atterwards fold to one Fryer, a law- 
ſtationer, two blank bills of Middl:fcx, and one 
blank latilat, to which were aſſixed two ſtamps ; 
one denoting that tour fixpenny duties had been 
paid, and another denoting that one ſixpenny 
duty had been paid; and it was poſitively ſworn 
that theſe two ſtamps had been tranſpoſed from 
other writs of the ſame kind. Several old writs, 
and among them the bill of Middleſex with the 
copy of which he had ſerved Higgins, with the 
ſtamps taken oft, were found in his lodgings ; 
but no proof could be given that the ſtamps 
which were taken from theſe writs had been legal- 
ly ſtamped at the Stamp-Office, 


Upon theſe facts, the Counſel for the priſoner 
ſubmitted the following points to the Court. - 


Firſt, The indictment charges the priſoner with 
having in his cultody a proce/s of our Lord the 
King, &c. which appeared to have been before 
then duly iſſued againſt Samuel Higgins and Richard 
Ree ; and ſuch a wiit is indeed produced; but it 
has not been proved that any fuch writ was ever 
legally ſtamped at the Stamp-Otice, or that it 
duly ifſucd ; and it is called a proceſs, a a of 

hic: 
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F12LD's which no mention whatever is made in the Act of 


Parliament on which the indictment is founded. 


Secondly, The indictment charges the priſoner 
with having taken off a ſtamp denoting that four 


fixpenny duties had been paid, with intent to affix 


them to another writ, for the purpoſe of defraud- 
ng the King; but the evidence is, that he took 
off five ſixpenny /tamps : and as it appears that 
there muſt be the fve lamps to effect the fraud, 
the offence in the Act of Parliament is not deſcrib- 
ed by the charge in the indictment, that he tranſ- 
poſed four ſixpenny ſtamps only. 


Thirdly, The only evidence to affect the pri- 
ſoner is his ſelling the writs to Mr. Fryer ; but 
the ſtatute is ſilent as to uttering, vending, or ex- 
poſing to fale : and in ſo penal a caſe as this, it 
would violate all the known rules of conſtruction 
to ſay, that this /a/e was made with an intent 10 
v/e the ſtamp in the manner which the Act de- 
{cribes. 


Theſe objections were anſwered by the Counſel 
for the Crown; and the learned Judge left it with 


the Jury to conſider, Fi, Whether the bill of 


Middlejex againſt Higgins was ever legally ſtamp- 
ed? Secondly, It it was, whether the priſoner ever 
took off that ſtamp? Thirdly, If he did, @hether 
he took it off with intention to uſe it on a bill 5 
Mid.lleſex or a latitat ? And fourthly, If they 
thought the priſoner guilty, whether he took the 
ſtamp off and ſold it with intention that it ſhould 
be uſed by himſelf or others, tor the purpoſes 
ſtated in the indictment. | 


The 


0 
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The Jury found the priſoner guilty ; that © he Fearpss 

8 * took oft the ſtamp from the bill of Middleſex Vs 
j mentioned in the indictment, and affixed it to 
| 6 a piece of parchment, purporting to be another 
4 proceſs of the {ame kind, which he fold with 
% others to Fryer, with intent that the ſame 
* ſhould be uſed by ſuch perſons as ſhould pur- 


chaſe the ſame, but not with intent of uſing it 
* himſelf.” 


* 


On this verdict the judgment was arreſted; and 
the priſoner, after lying a long time in gaol, was 
at length diſcharged. 


Lockhart's Caſe, Cate 144. 


; LD-BAILEY, June Sefton 1735. The Apron 
priſoner was indicted for ſtealing a number 1219 | 

of diamonus and pearls, the property of Ewen (H 

Bailey, Eq; in the dwelling-houſe ot N i T7 p 


Mafcall. c oY, Lis ) 


ten ee 


= 


purchaſe: 


| He had made a full confellisn « ol the fact, by tuen s- 
which iFwas dilcovered that part of the property pertu, 8. 


of COMP rent 


had been diipoſed of to à Mr. Grow ; and the uitneta in 
Counſel for the proſecution called Mr. Grazt as a u 


þ4 Act. 


$4, AA 


witneſs, to identify the property. 


— a = - 4 
— 
— * 
3 — . — -- ww — 
— ä — — — — — —  — — — —— _ _ 
=_ . *> 


i < OI. | — — - 22 


The confeſſion had been obtained by ſuch Pro- 
miles of favour as rendered it inadmiſlible evi. 


dence; and it was therefore contended, that as 
* the 
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1.0cx- the diſcovery of Mr. Grant reſulted from the ille- 
Cazs. gal confeſſion which had been obtained from the 
priſoner, he, Mr. Grant, was not a competent 


witnels. 


Se- the But the Court ſaid, that the law was clearly 
_ ſettled, that although a confeſhon improperly ob- 
rickſhall, taincd cannot be given in evidence, yet it can 
ante, 248. never go to the rejection of the evidence of other 

witneſſes, which are got at in conſequence of ſuch 


a confeſſion. 


Cat 143. Aickles' Caſe. 


OLD-BAILEY, SEPTEMBER SESSION 1785. 


241 SONN HENRY AICKLES had been con- 
pe: fon who victed in January Seſſion 1784, of ſimple 


Is convikt- 


«i of a //4 grand larceny ; and in the July Seſſion following, 


ee received judgment of tranſportation % America 
an Wo ol 
ceives for ſeven years: but, in conſequence of ſtrong 


5 interceſſion in his favour, he afterwards received 
0 rrant- 


yorarim his Majeſty's pardon, “on condition of tranſ- 
to ,t 6. porting himſelf beyond the ſeas for the ſame 


"oy hut 15 


mined © term of years, within fourteen days from the 


"WY deans day of his difcharge, and of giving ſecurity to 
Onerr ant 8 . . * . 
pcting © the fatisfaction of the Recorder ſo to do.“ He 


bimeif, wave the fecurity required, and a warrant was 
and giving * 


ſecuriry fo accordingly iſſued by the Recorder, directed to 


to do. can the Keeper of Newgate, authoriſing his diſcharge ; 
convert ; ns 7 
ed ou the but as. tiere were A number of civil detainers 


„H againſt him, his diſcharge was neceſlarily delayed 
40%, or ; . 

ought to be ret! 27 Hi er. fentonce, on his breal:ing the % Qu ne Cone 
„ss, on Which the pardou was granted, 


until 


e 


br „eee 


* 
2 
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until they were ſuperſeded. On the 26th May ACK uns 
following, he was apprehended at Iſlington z and 
was now put to the bar on AN INDICTMENT (a) 
for © returning from tranſportation, and being 
* found at large without any /azwful care, before 
the expiration of the term of ſeven years, for 
* which he was ſentenced to be tranſported.” 


Under theſe circumſtances, it was held incum- The daily 
bent on the proſecutor to prove the preciſe day b 
= x - ublic pri- 
on which the priſoner was diſcharged ; and for fon, is good 
this purpoſe Mr. Newman, clerk of the papers of * 2 
the priſon, produced a daily book, which he the time of 
kept, containing entries of the names of all the 24er“ 
Nas” | | , charge. 
debtors and criminals who are brought into the 
priſon, and the times when they are diſcharged : 
but it appeared that thoſe entries were not made 
from Mr. Newman's own knowledge of the facts, 
but that he generally made them from the intor- 
mation of the turnkeys, and frequently from the 
turnkeys' indorſements on the back of the war- 


rants, which warrants were afterwards regularly 
filed. 


It was contended by the priſoner's Counſel, 
that theſe were not original entries of the facts ; 
and therefore that the turnkey himſelt by whom 
Aickles was dilcharged, or the original minute 
from which the entry of his diſcharge had been 
made, ſhould be produced, becauſe they alone 
were the beſt evidence upon this ſubject, and it 


(%) See the ciſe of P. Madan, ho for a ſimilar offence was not 
114ifted for a new felony, but merely brought up to the bar, and 
remanded to his former ſentence, on this principle, that the con- 
dition of the King's pardon, being gone, he remaincd preciſely in 
the ſame ſituation thut he was the moment before the p..c.on was 
grauted. Ante, page 220. 


Y 2 Was 
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A1CKLF> was in the proſecutor's power to produce them. 
Cask. 


Nr. J. 
Gould, 
Nl. 3. lio- 
tham, 

Nr. Re- 
corder, 


It was compared to the production of a tradeſ- 
man's ledger, in order to prove the delivery of 
goods, inſtead of producing the original memo- 
randum or day-book from which the ledger had 
been poſted ; and it was argued, that no credit 
could be given to entries made intirely from hear- 


ſay and information, and therefore they ought 


not to be received as evidence. 


The Court, however, were clearly of opinion, 
That the contents of this book might be given in 
evidence. It is a book very different in its nature 
from the books or memorandums of a tradeſman. 
It appears to have been the conſtant and long 
eſtabliſhed practice of the keepers of a public pri- 
ſon to regiſter the dilcharge of priſoners in ſuch 
a book as the one produced, and in the manner 
which the witneſs has deſcribed. The Clerk of 
the papers is a public officer in the priſon ; and 
the law repoſes ſuch a confidence in public oihi- 
cers, that it preſumes they will diſcharge their 
{ſeveral truits with accuracy and fidelity; and 
therefore whatever acts they do in diſcharge of 
their public duty may be given in evidence, and 
f1;:21] be taken to be true, under ſuch a degree of 
caution as the nature and circumſtances. of each 
caſe may appear to require, except the fal/ity of 
them can be made to appear; for every preſump- 
tion may be repelled by contrary evidence. In 
the preſent caſe, Mr. Newmai: has no private in- 
torelt whatloever in this book, to induce him to 
make iaclitious entries in it. He is a public of- 
ſicer recording a public tranſaction. Any perſon 
may undouviculy falſify the entries if they can; 
but unleſs the truth of the entry as to the pre- 
{lent 


N 
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» 
- 
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ſent ſact can be impcached, it is admiſſible evi- N 
dence (a). f 


The entry was accordingly read; and it proved 
that the priſoner was diſcharged from Newgate, 
by virtue of Mr. Recorder's warrant for that pur- 
poſe, on the 14th of March 1785. 


The fact of the priſoner's having been found at 
large before the term of his tranſportation had 
expired being clearly proved, the queſtion was, 
Whether he was at large without lawful cauſe ? 
And it was ſubmitted to the Court upon the au- 
thority of the King v. Max. Miller (, and 22 
Patrick Madan's Caſe (c), that having /itcrally (c) Ante, 
complied with the condition of the King's pardon, Y'3* 220 
by giving ſecurity to the ſatisfaction of the Re- 
corder to tranſport himſelf beyond the ſeas, and 
having in conſequence thereof been legally diſ- 
charged from Newgate by virtue of the Recor- 
der's warrant, that diſcharge was @ lawful cauſe 
for his being at large, notwithſtanding he had 
forfeited the recognizance of himlelt and his bail, 
by breaking the other part of the condition, in 
not tranſporting himſelf within e fourteen days.“ 


The Court appeared to differ in their opinion Cad note 
upon this point (d); and it was thought a pro- 5: and the 
per queſtion for the conſideration of the Judges, Thorpe, O. 
1 = > 1 1 B. Se *, 
in caſe the Jury ſhould find the priſoner guilty, B. f . 

(a) With reſpeR to evidence, there is no difference between ci- 
vil actions and criminal profecationz. 2 Term Rep. 201. —Corpo- 
ration books proved to have been regularly kept, tho' not kept by 
the proper offi er, are evidence. 1 Strange, 93 —S0 are Heralds 
books, and minutes of a viſitation. Strange, 192.—80 are the rolls 
of a Court Baron. Dougl. 552.—So whenever the original is of a 
public nature, a copv of it is good evidence. Cowp. 19.—As of the 
repiſter of chiiltemngs, marriages, burials, ge. though it appears 
that the regiſter was nad from a day-book. 2 Strange, 1073.— 
See Onllow's Ni Prius, 236. 

On 


334 


ACKLEsS 
CASE. 


CASES IN CROWN LAW. 


On further evidence, however, it appeared that 
he had-at the time of his diſcharge a real deter- 
mination to quit the kingdom within the time, 
but that he had bcen prevented from carrying it 
into effect by unaltected poverty, diſtreſs, and ill- 
health; and the Court bcing of opinion, 'That 
theſe impediments, if true, amounted to a /awful 


excuſe, the Jury found a verdict, Not Guilty (a) 


(a) By » Geo. r. c. 23. if any felon ordered to be tranſported 
to America, ſhall be afterwards at large within Great Britain 
without ſome lawful excuſe, bbſore his term is expired, he is guil- 
tv of a capital offence. By 16 Geo. 2. c. 15. perſons convicted of 
finale felonies and ordered to be tranſported to America, who ſhal! 
have agreed on certain conditions to tranſport themſelves to Ame- 
rica, are alſo guilty of a capital offence, if they are afterwards 11- 
legally at large. By $ Geo, 3. c. 15. perſons convicted of copital 
8 who are afterwards pardoned on condition, and are ttere- 
upon ordered to be tranſported to America, are likewiſe guilty of 
a capital of/once if they are found at large. But when it became 
ImpraCticable to ſend tranſports any longer to America, it is en- 
acted by 19 Geo, 3. c. 74. that perſons convicted of (ge Fromes, 
who were liable to be tranſported to America, and p=iſons con- 
victed of capital offences who had accepted a pardon on condition 
of tranſportation, may be ſentenced to be tranſported to any farts 
beyord the ſeas; und in every /uch caſe, all the ſtatutes relating 
to tranſportation to America ſhould be in full force and effect, as 
to the puniſhment for being at large before the expiration of the 
terms for which ther were ordered to be tranſported, or had agreed 
to tranſport themſelves to America, were expired; omitting the 
cale of the perſon who had been convicted of ſingle felony, and 
who e ſentence of tranſportation to America had been pardoned, 
on a cor dition to tranſport kimſelf generally % d the {+ as. 


Ballie's 
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Ballie's Caſe. CAsE 146. 


(2 -BAILEY, September Seſſion 1785. A perſon 
This was a caſe reſerved by Mr. Serjeant ed 
Adair, Recorder, for the opinion of the twelve 2% b 


hn under 
Judges. the 23 Geo, 


3.c.88, who 
The priſoner had been apprehended on the _ 
ſtatute 23 Geo. 3. c. 88. by which it is enaCt- on being 

Mmmiree 
ed, « That if any perſon ſhall be found in or 2mitiet 
* upon any dwelling-houſe, ware-houſe, coach- {2/4 

64 houſe, ſtable, or out-houſe; or in any incloſ- (7707, 
* ed yard, or garden, or area, belonging to 2. c. 5. 
« any houſe, with intent to ſtcal any goods or My ge 
&« chattels, he ſhall be deemed a rogue and a va- cond time, 
« gabond, within the meaning of the ſtatute of ge 
« 17 Geo. 2. c. 5. uſually called the Vagarant nes act of 
Ad,“ and having been committed to the 47 
Houſe of Correction till the then next enſuing and vaga- 
Seſſion, the Juſtices, on examination of the cir- y/{ mY 
cumſtances, had adjudged him to be a rogue and for /»2y, 
a vagabond within the meaning of the Act ; and 3 
ordered him to be detained in the Houſe of Cor- der the 
rection for ſix months, by virtue of 17 Geo. 2. Aestant 
c. 5. ſ. 9. Before the fix months had expired, 
the priſoner made his eſcape; but he was again 
apprehended, and at an adjournment day of the 
ſame Seſſion, he was committed by a warrant of 
two Jjuſtices, under the 4th ſection of the Vag- 
rant Act, as an incorrigible rogue, and ordered 
to be detained in the fame Houſe of Correction 
for two years. Before this term of impriſon- 
ment had expired, he again broke out of gaol, 
and was again apprehended, on another clauſe 


of 
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of the ſtatute 23 Geo. 3. c. 88. by which it is 
cnacted, *<* That any perſon having upon him any 
„ picklock key, crow, jack, bit, or other im- 
plement, with an intent felonioully to break 
and enter into any dwelling-houſe, ware-houle, 
copch-houſe, flable, or dut-houſe; or ſhall 
„have upon him any piſtol, hanger, cutlaſs, 
& bludycon, or other oftenfive weapon, with 
intent {cloniouſly to aſſault any perſon, ſhall 


be deemed a rogue and vagabond as afore- 
* ſaid.“ 


cc 
cc 


c 


LA 


cc 
cc 


Under theſe circumflances, the priſoner was 
now indicted on the ſtatute 17 Geo. 2. c. 5. 
ſ. 9. by which it is enacted, that if any perſon 
committed as an incorrigible rogue ſhall break 
out or make his eicape, or ſhall offend again in 
like manicr, he ſhall be guilty of Felony, and be 
tranſported tor ſeven years. 


The indictment accordingly flatcd, that the 
priſoner had been committed by a juſtice, and 
convicted Ly the Sc (nolis, an a4 rogue and vaga- 
bond under the 23 Geo: 3. c. 88. and having 
been committed for fix months had eſcaped, &c. 
and committed as an mcorriotble rogue, and 
aguin broke gaol before the innen of the 
time, &e. Aud, then it charged that the ſaid 
George Balli, on ſuch a day, did oſiend again 
in ike manncr as a rogue and vazabond, in hav- 
ing upon him a certain oltentive weapon called a 
piitol, with intent felomoutly to aſſault ſome per- 
lon or perſons, against the peace, &c. 


The records of his former convictions were 
produced, his ihentity, and the fact of his hav! 
the piſtol lor ſelenious purpoſes, was fully NT. 


ed, 
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ed, and he was found guilty ; but the judgment Þ 


was reſpited, and the caſe referred to the conſi- 
deration of the Judges on the two following 
queſtions. 


Firſt, Whether the offence for which the pri— 
ſoner was convicted, being created by the ſta- 
tute 23 Geo. 3. c. 88. could be maintained un- 
der an indictment on the ſtatute of 17 Geo. 2. 
E. . | 


Secondly, Whether the words “ ſhall offend 
& again in like manner,“ in the ſtatute of 17 
Geo. 2. c. 5. do not reſer to ſuch offences only 
as bring the oftender under the deſcription of an 
incorrigible rogue: and if ſo, Whether the pre- 
ſent indictment is good in charging the priſoner 
with having offended in like manner as a rogue 
and vagabond, inſtead of having offended in like 
manner as an incorrigible rogue ? 


Mr. Juſtice Gould in February Seſſion 1786, 
after ſtating the proceedings above-mentioned, 
delivered the opinion of the Judges to the fol- 
lowing effect: 


This cafe was reſerved by Mr. Recorder, upon 
two objections raiſed by the Counſel for the pri- 
ſoner. On the firſt day of laſt Hilary Term, 
the Judges aſſembled to conſider of this caſe; 
and they are unanimouſly of opinion, That there 
is no foundation in law for either of the objec- 
tions. 


As to the firſt objection, — The title of an Act 
of Parliament, although it is not conſidered as 
any part of the Act, yet it may ſerve to explain 


the 
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the intent and meaning of the Legiſlature; and 
the title of the 23 Geo. 3. c. 88. is © An att 
to extend the proviſions of an act | ſetting out 
the title of the 17 Geo. 2. c. 5.] to caſes not 
therein mentioned.” It enacts, that every 
perſon under the circumſtances in which the pri- 
foner is deſcribed in the indictment to have been 
found, ſhall be deemed a rogue and vagabond 
within the meaning of the 17 Geo. 2. c. 5. The 
Judges are therefore of opinion, That the 23, 
Geo. 3. c. 88. is to have the ſame operation as 
if the offences deſcribed in it had been originally 
inſerted in the Vagrant AQ, in continuation of 
the oftences therein deſcribed ; and that it is in 
cvcry rgſpect to be conſidered as incorporated 
into, and making a part of, that Act. 


As to the ſecond objection, —The Judges upon 
weighing the ſeveral proviſions of the 17 Geo. 2. 
c. 5. as far as they apply to the caſe of the priſo- 
ner, are of opinion, Ihat the indictment is right 
both in form and ſubſtance. The ſtatute divides 
offences into three claſſes. Fit, Idle and diſor- 
derly perſons, who on conviction by one witneſs, 
before one Juſtice, may be committed to the 
Jlouſe of Correction, not exceeding one month. 
Secondly, Rogues and vagabonds, who are to be 
examined by the Magiſtrate, and publicly whip- 
Mw, or ordered to be ſent to the Houſe of Correc- 
tion (a) till the next Seſſion, or for any leſs time, 
a ſuch Juſtice ſha!l think proper. Thirdly, Incor- 
rivihle rogues, who it ſeems mult be committed 
till the next Seffion, and cannot be puniſhed by 
the Magiſtrate. 


It appears that the priſoner eſcaped from his 
commitment as a rogue and vagabond, upon 
„ch sſcape he immediately became an incorri— 


gible 
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gible rogue; and on being brought before the EN -LIE'S 


Seſſion, he was ſo adjudged, and ſentenced to 
be detained in the Houſe of Correction for two 
years, and afterwards made his eſcape. Theſe 
facts are introduced into the indictment ; and it 
then goes on to ſtate the offence which he had 
committed againſt the ſtatute 23 Geo. 3. c. 88. 


and concludes by averring in the words of the 


17 Geo. 2. c. 55 that he had © offended _ 


& in like manner.” 


The ſtatute of 23 Geo. 3. c. 88. declares, that 
the perſons therein deſcribed ſhall be conſidered 
as rogues and vagabonds within the meaning of 
the 17 Geo. 2. c. 5. It is enacted by the 17 
Geo. 2. c. 5. ſ. 4. © That all rogues and vaga- | 
* bonds who ſhall break or eſcape out of any 
* Houſe of Correction before the expiration of 
* the term for which they were committed; 
and all perſons who, after having been puniſh- 
& ed as rogues and wvagabonds, and diſcharged, 
“ ſhall again commit any of the ſaid offences ; 
„ ſhall be deemed incorrigible rogues.” The Act 
then goes on in ſect 9. to authoriſe the Juſtices | 


in Seſſion to detain ſuch rogue and vagabond in 


the Houſe of Correction for any time not ex- 
ceeding fix months; and ſuch incorrigible rogue 
for any time not leſs than ſix months, nor ex- 
ceeding two years ; and then follows the clauſe 
on which the preſent queſtion ariſes : © And if 
* ſuch incorrigible rogue, ſo ordered by the Seſſions 
© to be detained in the Houſe of Correction, 
<& ſhall break out or make his eſcape, or ſhall 


* offend again in like manner, he ſhall be guilty 


of felony, and be traniported for ſeven years.“ 

The context of this clauſe of the Act which 

adopts the words *in like manner,“ refers to the 
next 
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Bari!” next antecedent words, © ſhall break out or make 
& his eſcape ;** recourſe therefore muſt be had to | 
the other parts of the Act, to find out what the 
Legilature by theſe words mean : and the Judges 
are of opinion, That the words “ in lite man- 
& ner“ muſt neceſſarily refer to the offences de- 
ſcribed in the fourth ſection beſore- mentioned. 


What then is the ſituation of the priſoner ? 
He is committed to the Houſe of Correction for 
ſix months as a rogue and wvagabond : by break- 
ing gaol he is guilty of a new act of vagrancy, 
and is adjudged and committed for two years as 
an incorrigible rogue : from this impriſonment he 
again makes his elcape before the two years are 
expired ; and commits another act of vagrancy 
as a rogue and vagabond, againſt the 23 Geo. 3. 
c. 88. Bÿ this eſcape he becomes an incorrigible 
rogue a ſecond time; and he afterwards offends 
again * in like manner“ as a rogue and vaga- 
bond. All theſe facts are diſcloſed in the indict- 
ment. No technical terms or words of art are 
made neceſlary to the deſcription of this oftence, 
The law therefore muſt draw the inference from 
the words, viz. that by having offended again 
in like manner as a rogue and vagabond, he be- 
comes an incorrigible rozue a ſecond time, and 
thereby incurs the guilt of felony; and it 1s 
therclore the unanimous opinion of the Judges, 
That the indictment 1s proper, and that the pri- 
ener 15 in the predicament which the Legiſlature 
has {aid ſhiall be punithed with tranſportation. 


He was accordingly ordered to be tranſported 
for the term of ſeven years. 
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James Scott's Cale. Ci has 


LD-BAILEY, Odober Seſſion 1785, James Pare, If 
Scott and two others were convicted on the 0* "0 
ſtatute 11 Geo. 3. C. 40. for counterfciting the G1; 


; 4 7 „ in- 
copper monies of this realm called a farthing; H 


and having been before convicted of the ſame 5S:- Ge; ge 
N ar i 


offence, and allowed the benefit of clergy, the , 
Counſel for the proſecution prayed that Judg- tene 


ment of death might be paſſed upon them, pur- „ii, 
ſuant to the ſtatute 4 Hen. 7. c. 13. fatal. 


For this purpoſe a couNTRHR-PLEA was filed of 
record againſt Jau Scott, reciting the record of 
his former conviction, and averring the identity 
of his perſon, and that he had before bcen allow - 
ed the benclit of his clergy. 


To this plea the priſoner, by the advice of a 
entleman at the bar, replied uu⁰ι zicl record, and 
denied that he was the perſon named in the plca. 
Iſſue was joined on this replication, and a Jury 
returned unter, and iworn (a) © well and 
“ truly to try, Whether the pritoner at the gur,“ WET 
& Tames Scott, was convicted of felony at the b, _—_ 
Old Bailey, on Wedneſday 16th Ociober 1) ner. 
« 1782? and, Whether he is the ſawe perſon ,}; tie had 
% that was tried and convicted, and 1eccived he at eve 
© beuchit of his clergy?“ 8 
fo: e 
On comparing the record of conviction with 5 e 
the recital of it in the counter-plea, a variauce . 
was diſcovered ; the record alledging that the pri- my + 
ſoner was ied before Sir George Nares, Knight + Gy 
and 
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Sci and the counter-plea only ſtating that he was 
ASE, . 4 3 . 

tried before Sir George Nares, omitting the addi- 
Vide - Ms 
To kurt, tion Anight. 
Cite, cited : . 
erm It alſo omitted to give juriſdiction to the Court 
Hep 2480. . hi h h . dict a . 

before which the indictment was tried. 


The Jury on hearing the evidence found a ver- 
dict for the Crown; but the ſentence was reſpited, 
and the caſe reſerred to the conſideration of the 
twelve Judges. 


the priſoner ſtill continucs in Newgate; and 
no 0p:mnoOn has yet been given upon this caſe, 


© 7.4% Fc Cale of John Hughes and others. 


3 E 5 was an indictment for Burglary with 
intent to ſteal, tried before Mr. Juſtice Wiles 


Det 
e- _ at the Old Bailey, in December Seſſion 1785. 


wins 10 
conftiut® It appeared in evidence, that the priſoner had 
tore tary; q . . 

"airs borcd a hole, with an inſtrument called a center- 
2 *fþ 1 


4199 
9102 


(x to on of the bolts by which it was faſtened, and 
itt tne tlen tome PIECES of the broken pannel were found 
t one. Within-lide the tlircinutd of the door; but it did 
„ra, not appear that any iutrument, except the point 
de en. of the center-bit, or that any part ot the priſoners 
mile im Lodies had been within-fide the houſe, or that the 
te led fe- Zo . 

107 aperture made was iu fact large enough to admit 

« an's hand. 


The 
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The Court was clearly of opinion, That this H #5» 
was a ſufficient breaking ; but the doubt was, 
Whether it could poſſibly be conſtrued ſuch an 
entry as the law requires to conſtitute the crime 
of burglary ? Lhe point was argued by Counſel 
to this effect: 


For the priſoner. Whatever notions may have 
| prevailed upon this ſubject in times of high anti- 
f quity, it has been long eſtabliſhed in theory, and 
BY confirmed by the unitorm practice of ages, that 
| there mult be both a breaking and an entering to 
conſtitute the crime of burglary. They are dil 
tinct and ſeparate acts; and “the words fregit 
et intravit,” ſays Lord Hale, are indiſpenſa- 
6 bly neceſſary to an indictment for this oſfence; 
: & for breaking without entering, or entering 
; © without breaking, makes not burolary CY 0 2 Hale. 
But the queſtion in the preſent caſe is, Whether «Hawk. b. 
theſe acts can be ſaid to be compleat, unless they © rv 
are carried into ſuch a degree of effect as will al- 
ford to the burglar an opportunity of committing 
the premeditated feiony ? In burglary, there mult 
be a breaking in fact; for a mere breaking 1 111 
conſtruction of law is not ſuſlicient (,; and un- ( b c Kine, 
til the paſſing of the 12 Ann. c. 7. an adual eniry Bar. «8. 
into the houſe, ſubſequent to and by means of, r 
the breaking, was alſo required. There are, 
however, ſome caſes upon this ſubject, in which 
it mult be acknowledged, that from an auxiety 
to preſerve domeſtic ſecurity ſacred and inviolate 
during the hours of night, the ancient principles 
of the common law reſpecting burg lary, have 
been conſtrued with a latitude not uſual in queſ-— 
tions of life or death; and it has been held, that 
the ſmalleſt degree of entry whatever is ſufficient 
to ſatisfy the law. Putting a hand or a loot, or 
a piſtol, 
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a piſtol, over the threſhold of the door, or a hook 
or other inſtrument through the broken pane of 
a window, have been decided to be burglarious 
entries ; but the principle of all theſe new deter- 
minations is, that there has been ſuch a previous 
breaking of the caſtle of the proprietor, as to 
render his property inſecure, by aſfording to the 
burglar an opportunity to commit the projected 
felony, of whatſoever kind or deſcription that 
iclony may be. By the introduction of ſuch et- 
tective members of the body as the hand or the 
toot, it is clear that there muſt be an opportunity 
aitlorded of taking out property, and therefore 
ſuch entries are held ſuſhcient. By the introduc- 
tion of a piitol, terror is applied to the true man, 
and the property is taken by means of fear. And 
in choſe caſes where an inſtrument has form- 
ed any part of the queſtion, it has always been 
taken to mean, not the inſtrument by which the 
breaking was made, but the inſtrument, as a hook, 
a tork, or other thing by which the property was 
capable of being removed, introduced ſubſequent 
ti the act of breaking, and after that eſſential pre- 
liminary had been fully compleated. Suppoſe the 
brick wall of a houſe to be broken with a pickaxe, 
and that part of the pickaxe had in the violence 
of breaking been within-ſide of the houſe, could 
this have been held an entry to ſteal ? 


In the preſent caſe, the introduction of the in- 
ſtrument is part of the act of breaking; but it is 
impoflible to conceive that it was introduced for 
the purpoſe of purloining property, for it is inca- 
puble of performing ſuch an office. It was uſed 
lor the purpoſe of breaking into the domicile of 
the proprivior; and if the breaking it effected 
had enabled the prifoners by any poſſible means 

| to 
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to have taken goods through the aperture, that H!* vs 
branch of the offence would moſt certainly have Eg 
been compleat ; but as no property has been 
proved to lie near the hole, ſo as to be removed 

by means of a hand, hook, or other inſtrument, 

the degree of breaking itſelf ſeenis inſufficient, 

The caſes that have been mentioned of enti ies by 

a hand, ora foot, or a piſtol, all proceed on the 

idea that the breaking had been previouſly com- 
pleated, and are conſidered as acts of dominion 
acquired by the breaking over the property of the 
owner; but there is not a caſe which has yet gone 

the length of determining, that the introduction 

of an inſtrument in the act of breaking ſhall ſatisſy 

the two acts which the law requires, wiz. a break- 


ing to obtain dominion over the property, and an 
entry to ſteal it. 


The priſoners were acquitted. 


Z The 


—— — —— — = 


— —U— —— ————j2 — 


346 CASES IN CROWN LAW. 


Car 1494 The King againſt Bralier. 

er 1 Ils was a caſe reſerved for the opinion of 
b- re eiv-. 1 the twelve Judges, by Mr. Juſtice Gould, at 
1 " the Summer Aſſizes for York, in the year , 


ani ain ON the trial of an indictment for a rape on the body 
fan under of an infant under ſeven years of age. The infor- 
y-ars war mation of the infant was receiveil in evidence 
pe 10m, againſt the priſoner ; but as ſhe had not attained 
hen ste the years of preſumed diicretion, and did not ap- 
dert d rear to poſſeſs ſufficient underſtanding to be aware 


* 
tie nature 


vt an 04th, Of the dangers of perjury, ſhe was not ſworn, 
Ante, page 

8 The priſoner was convicted; but the judgment 
1 Hale, was reſpited, on a doubt, Whether evidence, 
— 4 under any circumſtances whatever, could be legal- 
11 Mod. ly admitted in a criminal proſecution except upon 


228. 
1 Strange, cath ? 


oo. 

888 The Judges were unanimouſly of opinion, That 

Foſter, 50. No teſtimony whatever can be legally received ex- 

2 Havk. cept upon oath; and that an infant, though under 

Gilb, L. E. the age of. ſeven years, may be ſworn in a crimt- 

* nal proſecution, provided ſuch infant appears, on 
ſtrict examination by the Court, to poſſeſs a ſuf- 
ficient knowledge of the nature and conſequences 
of an oath ; for there is no preciſe or ſixed rule 
as to the time within which infants are excluded 
from giving evidence; but their adnu{ibility de- 
pends upon the ſenſe and reaſon they cntertain of 
the danger and impiety of falſehood, which is to 
be collected from their anſwers to queſtions pro- 
pounded to them by the Court; but if they ara 
found incompetent, their teſtimony cannot be re- 
ceived. 


John 
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John Ruſton's Cale. Cacr 150. 


T the Old Bailey, January Seſſion 1786, A net,, 
on the trial of Witham Bartlet for ſimple b re lf 
grand larceny, John Ru/ton, a man mutus et ſur- muy be 
dus a nativitate, was produced as a witneſs on rv 2 


the part of the Crown. t: itimony 


r fe.ony, 
. . . if intelli- 
Martha Ruſton his ſiſter, being examined on enge cn 


the voir dire, it appeared that ſhe and her bro- V, <onver- 
ther had been for a ſeries of yeurs enabled to un- ee y , 
derſtand each other by means of certain arbitrary f, 
ſigns and motions, which time and neceiſity had gr, ond 
invented between them. She acknowledged that en. 
theſe ſigns and motions were not 1.gniticant of tee the 
letters, ſyllables, words, or ſentences, but were © f 
expreſſive of gencral propoſitions, and intire $ee'e. 
conceptions of the mind; and that the ſubjects 

of their converſation had in general been confined 

to the domeſtic concerns and familiar occurrences 

of life. She belicved however that ker brother 

had a perfect knowledge ot the tenets of chiiitiani- 

ty, and was certain that ſhe could communicate 

to him true notions of the moral and religious na- 


ture of an oath, and of the temporal dangers of 
perjury. | 


It was objected by the priſoner's Counſel, that 
although theſe modes of conveying intelligence 
might be capable of impretſing the mind witn 
ſome ſimple ideas of the exiltence of a God, and 
of a future ſtate of rewards and puniſhments ; yet 
they were utterly incapable of communicating any 

erfect notions of the vaſt and complicated ſyſtem 


of the chriſtian religion ; and theretore the witneſs 
L 2 could 
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Reer could not with propriety be ſworn upon the Holy 
Goſpels. The diſticulty of arraigning a man for 
perjury whom the Jaw preſumes to be an 1deot, 
and who is conſequently incapable of being in- 
ſtructed in the nature of the proceedings againlt 


him, was alſo urged againſt the admiſſibility of 
the witneſs. 


Mr. 1. But the Court over- ruled the objection; and 
Heath. John Ruſton was ſworn to depoſe “ the truth, 4 
&c. and Martha Ruſton © well and truly to in- 
* terpret to John Ruſton, a witneſs here produc- 
« ed in behalf of the King againſt IWVilliom Bart- 
let, now a priſoner at the bar, the queſtions 
„and demands made by the Court to the ſaid 
* Jahn Ruſton, and his anſwers made to them.“ 


The priſoner was found guilty, and received 
ſcntence of tranſportation for ſeven years. 


Cast 131. Mildronc's Calc. 


1 A I the Old Bailey, in February Seſſion 1786, 


may give David Mildrone was produced as a witnels 
exiden'e on the trial of Chriſtiana Fitzpatrick for larceny. 


nal proſe- He ſtated to the Court that he was a North-Bri. 
— 4 on ton, and that the way of ſwearing in Scotland 


ſworn ac- Was not to kiſs the book. 


ending fo 
the cuſtom 


3 Jeet, Mr. Juſtice Gord ſaid, that on the trial of the 


kifſing the Rebels at Carliſle in the year 1745, finding it to 
vom". be We ceremony of a particular ſect, he admit- 


icd 


| 
| 


| 


* 
} 
q 
l 
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ted a witneſs to ſwear by the form of holding up b. 
his hand, without touching the book or kithng ©. 
it; and that he afterwards referred the caſe to 5 

the opinion of the twelve Judges, who determin- ** 4 


ed that the witneſs was legally admitted. * op 
2 Eq. Ca. 


Ab. 397. 
Upon the authority of this caſe David Mil. WT ad 
drone was ſworn by Thomas Shelton, Eſq. Clerk 


of the Arraigns, in the following form : 


Lou ſwear according to the cuſtom of your 
„country, and the religion you protels, that 
„ the evidence you ſhall give between our So— 
„ vereign Lord the King and the priſoner at the 
& bar, ſhall be the truth, the whole truth, and 
* nothing but the truth, ſo help you God.” 


* 


The priſoner was convicted. 


7 * . TT "In \I ' 
William Wyunnc's Caſe. Cans 56h; 


\ T the Old Bailey, in April Seſſion 1786, 11a parcel 


IWilliam Pynne was indicted before Mr. Ba- kn aCcl- 
* E * . = e Vie Av 
ron Eyre, for ſtealing a deal-box, containing a je: in a 
quamity of wearing-apparel and two bonds, the hacknev- 
: coach, and 


property of Francis Welden, Eſq. the coach- 
man in- 
lead of 


The priſoner was a IIackney-Coachman, and eee it 
was Called from his ſtand to convey the proſecu- tothe own- 


5 * Fa 1 * 
tor from Olborn's Hotel in the Adelphi to Ne 9g, if. £548 


9 it, ops ns 
; it, deſtioys 
part of its contents, and borrows money on the reſt, he is guilty of felony, F 


Orchard- 


350 
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wy Orchard-ſtreet, Portman-ſquare, Among ſeve- 


ral trunks and packages which were put into the 
coach was the box mentioned in the indictment. 
On arriving at the houſe in Orchard-ſtreet, the 
proſecutor took all the articles out of the coach 
except this box, which remained under one of 
the ſeats. The priſoner received his fare, and 
drove away. A few minutes after he was gone 


the box was miſſed, and every poſſible means 


were uſed that day to diſcover the coach ; but 
without ſucceſs. Hand bills were diſperſed the 
enſuing morning, and advertiſements inſerted in 
the public prints, offering a reward to any per- 
fon who ſhould bring home the box. Two days 
afterwards two perſons called at the proſecutor's 
houſe in Orchard-ſtreet, and deſired to ſpeak 
v.ith the Gentleman who had loſt the box ; but 
he not happening to be at honie, they left the 
numher of the coach in which it bad been lett, 
and the nick name of the coachman. The very 
next morning, as the proſecutor was going along 
Holborn, he diſcovered both the coach and 
coachman waiting at a door for his fare. The 
priſoner, on perceiving him, immediately ſaid, 
„Sir, l and my wife were at your houſe this 
& very day with the box, but I did not leave it, 
* becauie no perſon was at home to pay the 
* Three Guincas you offered ſor finding it; and 
& vanting money very much, I have carried it 
e to one Michue! Alitchel, a Jew, who lives at 
& N 5, New Caſtle-ſtreet, Whitechapel.” The 
prolecuior and the priſoner went together imme- 
diately to the Jew's houfe. The Jew produced 
the box, but on examination it was found un- 
corded, with the haſps forced off; and two 
bonds, with the papers out of ſeveral pocket- 
books, were miſſing. The priſoner acknowledg- 


ed 
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ed that he had uncorded the box, and looked at * N 's 
ſome of the things, but denied having taken any 

of them away. He alſo acknowledged having 
borrowed eight ſhillings of the Jew's wife when 

he left the box that morning in her cuſtody, 

The priſoner accuſed the Jew of having burned 

the bonds. The Jew retorted the ſame charge 

upon the priſoner. 


The learned Judge obſerved, that as it appear- 
ed the priſoner had not original taken poſſeſſion 
of the property himſelf, but that it had been 
thrown upon him by the negligence of the pro- 
ſecutor, in leaving it behind him in the coach, 
no felonious intention could be ſuppoſed to exitt 
in his mind at the moment the property was ſirſt 
acquired; and although the ſubſequent circum- 
itance of his keeping it till it was advertifed was 
a breach of moral duty, it could not of itſelf be 
legally conſidered as a criminal converſion. Ile 
therefore directed the Jury, that if they thought 
the priſoner had detained the box merely in the 
hope and expectation that a reward would be of- 
fered for its reſtoration, and that he meant then 
to return it to its right owner, they ought to ac- 
quit him ; but that, on the other hand, if they 
were in their conſciences perfectly ſatisſied that 
he had uncorded the box, not merely from natu- 
ral though idle curioſity, but with an intention 
to embezzle any part of its contents, it would 
| become a matter of legal conſideration, whether 
| a perſon fo guilty ſhould not be reached as a 

felon ? 


The Jury found the priſoner Guilty ; but the 
judgment was reſpited, and the caſe ſubinitted to 
| the opinion of the twelve Judges. 


In 
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In the July Seſſion following the priſoner was 
put to the bar, and informed by the Recorder, 
that his caſe had been conſidered by the Judges, 


and that they approved of the verdi& the Jury 
had given. | 


He received ſentence of tranſportation for ſe- 
ven years (a). 


(a) At the Old Bailey, in January Seffion 1789, John Sear: 
was indi&-4 before Mr. Juſtice 4/Ahur/?. tor ſtealing a 8 of 
callico, and other things, the property of Sarah Dixon ' he pro- 
ſe utrix hired the priſoner, who was a Hackney-Coachman, to 
drive her from her houſe in Mancheſter Buildings to a ..inen- 
Draper's in Oxford-Road. where ſhe purchaſed the articles nam- 
ed in the indictment. lhev were tied up in a parcel, and put into 
the coach, Ihe priſoner drove back to Mancheſter Builaing:, 
and the proſecutrix, on getting out of the coach, ordered him to 
give the parcel to her ſervant ; but he neglected ſo to do, and drove 
exprditionfly away. Ihe things were advertiſed, and a reward 
offered tu any pei ſon who ſhould reſtore them; but without effect. 
A few days afterwards the proſecutrix met the priſoner ; but he 
denied all knowledge of her perſon, or of the things, or of his 
ever having hid 1h a fare. he goods, however, were traced 
to the prifner* poſition, and the percel had been opened. The 
Pp if.mer on his defence acknowledged that he had driven the pro- 

ecutrix f.om Mancheſter Buildings to the Linen-Draper's and 
back aga'n, but he denied that ſhe ever deſired him to deliver the 
parcel to her ſervant. Upon this evidence he was convicted of fe- 
Jony, and received ſentence of impriſonment for ſix months, by 
virtue of the ſtatutes of 5 Aune, c. 6. and 19 Geo. 3. c. 74-1. 3. 


Charles 
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Charles Lee's Caſe. Cas 153. 


LD-BAILEY, May Seflion 1786. This Avariavce 


indi on the 13 
was an indictment on the ſtatute 13 Geo. Geo z e. 
3. c. 56. for removing from one ſilver knee-buc- . 
tweena 


kle to another ſilver knee-buckle certain ſtamps, ' hn 
marks, and impreflions; to «it, the King's #477 and 


. . Lian pa- 
Head and the Lion rampant ; with intent to de- feta 
fraud the King, againſt the ſtature, &c. fatal. 


On producing the ſilver knee-buckle in evi- 
dence, it appeared that the mark was a Lion pa/- 
fant inſtead of a Lion rampant, and the Court 
held the variance fatal. 


William Haſlam's Caſe. Cass 154- 


O-P-BAILEY, May Seton 1786.—The fta. The ff. 
tute 22 Geo. 3. c. 58. recites, that the 1 Ai.“ 


pernicious practice of buying and recciving ſto- pete 


. 14 wit. efs on 
len goods had become a great evil, by reaſon of hüte 


* 


the difficulty of diſcovering the perſons guilty of 2284. f. e. 


the ſame, and of the inſufficiency of the laws in S et. 
being for the puniſhment of ſuch offenders; and rv for re- 
therefore it enaQts, © That in all caſes whatſoever Jen gde 
« where any goods or chattels (except lead, 
iron, copper, braſs, bell-metal, and folder) 

* ſhall have been feloniouſly taken or ſtolen, 
every perſon who ſhall buy or receive any ſuch 

« goods and chattels, knowing the ſame to have 

* been fo taken or ſtolen, ſhall be guilty of, and 

may be proſecuted ior a Miſdemeanor, al- 


though 
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nens though the principal felon be not before con- 
e victed of the felony, and whether ſuch felon 
be amenable to juſtice or not. And if the 
“ felony amounts to grand larceny, or ſome 
« offence, and the principal felon ſhall not have 
been convicted, ſuch offender ſhall be exempt- 
„ ed from being puniſhed as an acceſſary, if the 
5 principal ſhall be afterwards convicted.“ 


William Haſlam was tried upon this ſtatute for 
receiving a piece of printed callico, the property 
of Meſſ. Eyre and Acton, he well knowing the 
fame to have been ſtolen, and the perſon who 
had ſtolen the ſame not having been convicted, 


Richard Rogers, the principal felon, was pro- 
duced as witneſs. The queſtion was, Whether 
the principal could, in this caſe, be legally ad- 
mitted as a witneſs againſt the acceſſary? and the 
point was debated by Mr. Shepherd in favour of 
the priſoner, and by Mr. Silve/ter on the part of 


the Cr Own, 


(a) Fe- 
fare by The Court received the evidence, and the Jury 


Heath, in found the priſoner Guilty, But the judgment 


8. July | was reſpited, and the caſe ſubmitted to the con- 


lowing, on ſideration of the twelve Judges ; and they were 


the trial of - * » * 3 
He unanimouſly of opinion, That a principal felon 


Price as a may be admitted as a witneſs againſt his acceſſa- 
ng . ry, under this Act of Parliament (a). 

am Collins 

as acceſ- 

ſary. 


Major 


CASES IN CROWN LAW, | 393 


Major Semple's Caſe. Cas 155. 

T the Old-Bailey, in July Seſſion 1786, J. An indid- 
G. Semple was put to the bar, to be arraign- quaſhed 

ed on an indictment of larceny, be-1uſ-the 
ad don 

was placed 

The indictment ſtated, “ That James George after te 


% Harrold, otherwiſe Semple, otherwiſe Kennedy us, and 


n Labourer, one chaiſe, called a Poſt-Chaiſe, of not after 
the value of Fifty Pounds, the goods and chat- END 


tels of John Lycett, teloniouſly did ſteal, take, 3 
| nſt. 649. 


52 
and carry away, &c. Cro. Eliz. 


£ 3 
Dyer, 88. 


** 


c 
c 


A & 


Before the priſoner had pleaded, it was moved 
to quaſh the indictment on the ground of infor- 
mality; the addition being placed after the alias 
dlictus, and not after the firſt name. 


The Court, upon the authority of Staundſorde, Staund. ge. 
Hale, and Hawkins' Pleas of the Crown, directed 1e, 
the indictment to be quaſhed, and the priſoner to 328. | 
be detained till the next Seſſion. 


— — — — Cas:r 155, 


At the enſuing Seſſion the priſoner was again 1 
indicted far the ſame ofience, before Mr. Ser- any length 


jeant Adair, Recorder, prelznt Mr. Juſtice Cαναι, of time, 
with an inp 


and Mr. Roſe, D. R. tention to 


Convent it 
wrongfully to the uſe of the hirer, is lareeny; and the non- delivery of it to the 
owner is evidence of ſuch converſion. 


Ihe 


356 


SEMPLE'S 
Cask 


Mr. Gar- 
wow, 


Nr. Agar, 
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The following fas appcared in evidence: 
The proſecutor, Mr. Lycett, was a Coachmaker, 
who let out carriages to hire. Ihe prifoner was 
a Gentleman who lodged in the neighbourhood, 
and had frequently hired chaiſes from the proſe- 
cutor, as the occaſion required, and for which 
he had always paid with great punctuality. On 
the firſt of September 1785, the priſoner hired a 
poſt-chaiſe of the arolcutor, ſaying that he ſhould 
want it for three weeks or a month, as he was go- 
ing a tour round the North. It was agreed that 
the priſoner ſhould pay at the rate of five ſhillings 
a day during the time that he kept the chaiſe; 
and a price ol Fifty Guincas was talked about in 

caſe he ſhould determine to purchaſe the chaiſe on 
his return to London, but no poſitive agreement 
took place between them on the ſubject of the 
purchaſe. In a ſew days afterwards the priſoner 
tetched the chaiſe from Mr. Lyceti's with his own 
horſes; and it was in evidence, that he was dri- 
ven in it from London to the Crown and Cuſhion 
at Uxbridge, where he ordered a pair of horſes, 
and went from thence to the Dute of Portland's, 
and returned. He took ſreſh horles at the Crown 
and Cuſhion, but where he went with the chaiſe 
aſterwards did not appear. The fact was, he ne- 
ver returned it to Mr. Lyccit ; nor could any tid- 
ings be obtained of kim til! twelve months after— 
wards, when he was accidentally apprehended by 
the activity of Mr. Feltham, in Fleet-ftreet, upon 
a {uſpicion of having, under falſe pretences, de- 
trauded him of a quantity of ladies hats. 


The Counſel ſor the priſoner ſubmitted to the 
Court, that admitting the whole of the evidence 
to be true, the offence did not amaunt to Felony ; 

and 
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and they endeavoured to diſtinguiſh it from He 
King v. Pares (a), and Aickles* Caje (6), inaſ- 


Scup rn“ 


much as in thoſe caſes the parties had never ob— 0 La *, 


taincd the legal poſſeſſion of the property delivered (, 
to them; but that in the preſent caſe the priſoner b 
had obtained the chaiſe upon a contract, which it 
was not proved that he had broken; tor the chaiſe 
was not hired for any definite length of time, cr 
to go to any certain place; and the mere under- 
ſtanding that it was for three weeks or a month, 
for the purpoſe of making a tour round the North, 
made no part of the contract. He had hired it for 
ſuch a length of time as he ſhould pleaſe to keep it, 
at a certain ſtipulated price for each day; and it 
being delivered to him upon theſe terms, he had 
the entire poſſeſſion of it in himſelf, and was an- 
ſwerable in damages for its detention, or for an 
injury which might happen to it during his ab- 
ſence. But ſuppoſing the contract ſhould be 
thought not to extend beyond the three weeks or 
a month, it is clear that during that time he had 
at leaſt the legal poſſeſſion; and then no intention 
to convert it wrongfully to his own uſe ariſing af- 
terward, whether from neceflity or diſhoneſty, 
will make the withholding it felony ; for the ani- 
mus furandi mult exilt at the time the property iS 
firſt obtained. In all the leading caics upon this 
ſubject of conſtructive felony, there has always 
been ſome evidence of a tortious conver /t2n ; but 
in this caſe it has not been proved that the priſoner 
has diſpoſed of the chaiſe : it may be at this very 
moment in his poſleſlion, for any thing that ap- 
pears to the contrary, and a converſion cannot be 
interred from his having neglected to icturn it. 


The Court.—The Court is bound by the deter. 
mination of former cafes, It is now ſettled that 


the 
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Sethe queſtion of intention is for the conſideration! 
ofthe Jury; and inthe preſent caſe, if they ſhould 

be of opinion that the original hiring of the chaiſe 

was felonious, it will fall preciſely within the prin- 

ciple of Pares' Caſe, and the other deciſions which 

the Judges have made upon the ſubject of con- 
ſtructive felony. If there was a bond fide hiring 

of the chaiſe, to pay ſo much for every day for 

the uſe of it, and a real intention of returning it, 

a ſubſequent converſion of it cannot be felony, 
whether the time for which it was hired be limited 

or indefinite; for by the bond ide contract, and 
ſubſequent delivery, the priſoner would have ac- 

quired the lawful poſſeſſion of it; and therefore, 
although he afterwards abuſed that truſt and that 
poſſeſſion, telony could not enſue, becauſe the 

(aA horſe original taking was lawful (a). But, on the other 
was lire! hand, if the hiring was only a pretence made uſe 
to go to of to get the chaiſe out of the poſſeſſion of the 
ay owner, without any intention to reſtore it, or to 
The priſo- pay for it; in that caſe, the law ſuppoſes the poſ- 
Nice“ ſeſſion ſtill to reſide with the owner, though the 


arnet, 


andreturn- Property itſelt is gone out of his hands, and then 
ea tO Lone 


done be: the ſubſequent converſion will be felony. The 
inſt=ad of caſe of the King v. Pares was very ſolemnly de- 
reltorz bated at Ld. Ch. Juſtice De Grey's houſe (6b); 
to its on. and the unanimous opinion of the Judges was at 
er, be 1012 jaſt, That the direction given to the Jury by the 


it in Lou— 


don; and learned judge who tried the priſoner was right. 


the Court 
hetd hat The molt important part of the argument turned 


the origi- upon the conſideration, Whether the delivery of 


nal con- 


track de the horle to Pares had in law diveſted the owner 


which the either of his property or the poſſeſſion of it? The 
pritorer queſtion left with the Jury was, Whether the con- 


hadacquir- 
el the le- 
gal poſſ.iſion of the horſe was determined, and that therefore the ſubſequent 
converſion was fehmv. Caarlewood's Caſe, O. B. February Seſſion 1786. 
-)] Mr, Juilice Gould ſaid he was one of the Juiges who was preſent. 


tract 
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tract was meant fairly? or, Whether it was a My L*'s 


mere colour and pretence? The Jury found, that 
it was a mere colour and pretence; and upon 
that finding, the Judges determined the taking to 
be felony ; becauſe it 18 an eſtabliſhed principle of 
law, that the poſſeſſion of property cannot be ob- 
tained through the medium of a fraud. But 
it has been attempted to diſtinguiſh the preſent 
caſe from the King v. Pares.—Fir/t, That the 
hiring in this caſe was indefinite, but that in he 
King v. Pares it was certain, and limited. The 
time cannot be material in queſtions of this nature. 
Pares hired the horſe in the morning, under pre- 
tence of going to Sutton in Surrey, and to return 
in the evening; but as the hiring was found to be 
felonious, the law of the caſe muſt have been the 
ſame, although it had appeared that the hiring 
was for two days, a week, a month, or any other 
given time; nay, if the time had been left intire- 
ly unlimited. The circumſtance of the time being 
long or unſettled may indeed render the proof of 
guilt more difficult, but cannot alter the law of 
the caſe.—Sezcondly, It is ſaid, that this caſe dif- 
fers from the King v. Pares, becauſe it was proved 
that Pares had ſold the horſe, and therefore had 
converted it to his own ule ; but that in the pre- 
ſent caſe no proof has been given that the priſoner 
has ſold or otherwiſe converted the chaiſe. Proof 
of actual converſion certainly is not neceſſary, but 
the Jury muſt judge of it from the circumſtances 
of the caſe, If the priſoner, at any time beſorc 
the proſecution was commenced, had offered to 
reſtore the chaiſe to the owner, or to pay him for 
it, ſuch a conduct would have been evidence of 
an honeſt intention when he originally hired it, 
and would have reprobated the idea of a fraudu- 
lent deſign. But he hires the chaiſe or a month, 

11d 
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and a year paſſes, and neither the chaiſe nor the 
man are heard of till he is taken. There is no 
evidence even at this moment that the chaiſe is 
forthcoming, nor does any one pretend to know 
where it is. This therefore raiſes a preſumption 
againſt the priſoner, which it is incumbent on 
him to repel ; and if he cannot, it will be for the 
conſideration of the Jury, under all the circum- 
ſtances of the cafe, whether they think he has fe- 
leniruſly diſpoſed of it, or otherwiſe converted it 
to his own uſe. In their determination of this 
point they mult recur to the time of the original 
hiring, and to the nature and meaning of the 
contract then made between the parties. If they 
think the rc-delivery of the chaile formed any part 
of the contract, the non-delivery of it muſt neceſ- 
farily form a part of their conſideration. They 
will then conſider whether the nn-dclivery is ſut- 
ficient evidence to ſatisfy their conſciences that 
he has converted it to his own uſe. Theſe two 
conſiderations will naturally lead to a third, viz. 
Whether the property thus converted was origl- 

nally obtained with a felonious deſign ? which 
will carry the:2 back to the inſtant of time that he 
ol:tained poſſeſſion of it: and if they ſhould find 
the original luring was iclonious, the molt inge- 
nious lubtlety cannot diſtinguiſh this caſe from 
that of the King v. Pares. There is a caſe in 
Relyn Q of a perſon who took a lodging in a houſe, 

and afterwards at night, while the people were 
at pravers, robbed = the jury found that 
the intention of taking the lodging was to commit 
the felony ; and the Judges determined that this 
was burglary. There was allo a cale determined 
very lately by the Judges. A man ordered a pair 


of candleſticks from a ſilverſmith to be ſent to his 


lodzings. They were ſent to his lodgings, with 
a ball 
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a bill of parcels; but he contrived to ſend the $797 LEs 
ſervant back, and to keep the goods; and this 
was held to be telony, although they were deli- 

vered, with the bill of parcels, under an expec- 

tation of being paid the money: for the Jury 

found it a pretence to purchaſe, with intention 

to ſteal. 


The queſtion of original intention was left 
with the Jury ; and they found the priſoner Gu//ty. 
A motion was made in arrelt of judgment ; bur 
he received ſentence of tranſportation for ſeven 
years. 


The King again/t Fearnley. Care 159. 


IN THE KING'S BENCH, TRINITY TERM 17860. 


HIS was an indictment on the ſtatute 18 The c:pti- 
Eliz. c. z. and 9 Geo. 1. c. 7. found at Aden 
3 9 c. 7 N diel ment 
the Quarter Seſſion at Knareſborough, in the r ew 
county of York, againſt John Fearnlcy, as one of Cur whes 
the Overſeers of and for the townſhip of Checkea-' Tow... 
ton, in the ſaid county, for neglecting and re- _ YE 
fuſing to obey an order of two Juſtices for the 9:3 ans on 
maintenance of a pauper, the mother of a baſtard mag ek? el 
child; the ſaid order, on ſuch a day, having 9* 5 our 
been duly ſhewn, and delivered to the faid Jahn edn 


Fearnley. a 24e E- 


C 0.4 5 


The indictment was removed by Certiorari into 
the Court of King's Bench. The caption ſtated, 
That a Quarter Seſſion was “ holden 6: Tuec/c{ry 
the 4th day of October,“ in the 25th year of the 
„ reign, c.“ That the fame Seſſion 7; a 
Journed until Thurſday the 6th day of July gf g 

Aa 17 
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FrAR N- Fa 
benin the year aforeſaid. And then it goes on; © and 


Cass. © on the ſaid Thurſday, the 6th day of October 

& aforeſaid, in the year 2 N is holden by 

adjournment, c. And on the ſaid Thurſday, 

the bib day of October aforclaid, Sc. it was pre- 
ſented as followeth, Oc. 


cc 
cc 


ce 


To this indictment the deſendant demurred. 


8. P. C. % Mr. Fearnley, in ſupport of the demurrer, 
(9. El. contended, Fir/t, 1 hat as the caption ſtated the 


1 $0. Seſſion which was held on the 4% Octaber 1785, 


Id. Ray m. to have bcen adjourned to T hurſday the 611 July, 

715. in the year aforejaid, and as the indictment was 
found at a Seſlion holden by adjournment on the 
ſixth of Oelober, it appeared that the Court was 
held without any adjournment, and therefore 
had not competent juriſdiction ; for that every 
caption of an indictment muſt ſhew that it was 
taken before a Court having competent juriſdic- 
tion. 2 laut. P. C. 6th Edit. 359. 


here an Secondly. That the indictment only ſtates, that 
allowance 


1 „de to the order was ſewn and delivered, but docs not 
„ pxuper ſtate that the money directed by the Juſtices to 


wy we Pg be paid was demanded, cither before or after it 


the be» n- was due; and being ordered to be paid ““ eoeut- 
3 ne ©. , and every ⁊c. 2%,” the defendant could not 


kave been gullty o any diſodedience before the 
expiration "of the firlk weck; and therefore it 
| Wo Ne ex v. Onght to have averral, thut the woman was 
| l. ul, alive at the ein of the week: 


FF 4 * * FA 
* pin, 28 


fe) z.B. KN. 


Mr. Law contra. This being x demurrer to 
an indiclneu, no advantage can be taken of any 
want of fern in the caption ; and if adva: atage 
could be tagen of any facn defects, the prefent 
objection word not be well founded, becauſe 

enDupl 


' 
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enough appears in the caption of this indictment F*an v- 


to ſhew that the Seſſion was adjourned till Thur/- 
day the 6th of October: for although in the for- 
mer part of it the word July is erroneouſly in- 
ſerted, yet immediately afterwards it is ſtated, 

« That on the faid Thurſday, the fixth day of 


October, the ſame General Quarter Seſſions f 


„ the Peace is holden by adjournment as afore- 
cc ſaid. 927 


The Court. —It is a good objection, that by 
the caption of the indictment it appears that the 
Court had no juriſdiction; and upon a demurrer 
to an indictment, the Court mult look into the 
whole record, to ſee whether they are warranted 
in giving judgment on it: it is therefore open to 
objections as well to the juriſdiction of the Court 
where the indictment was found, as to the ſub- 
jet matter of the indictment itſelf. 


On the other point, the Court were of opinion, 
that the ſum which was ordered to be paid weekly 
was due at the beginning of the week ; but whe- 


ther a ſufhcient demand was ſtated they gave no 
opinion. 


422 | Trapſhaw's 


Ly vs 
Ca. 


— — 


- 
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Can 158, Trapſhaw's Caſe. 

- Agar and AT! the Old Bailey, in Auguſt Seſſion 1786, 
of whict is William Trapſhaw was convicted of break- 


I: tout in 3 ; . 
logge, ing and entering the dwelling-houſe of Fames 


an: has Linnel, in the day- time, Frances his wife being 


One outer : _ | 2 — 
en cone. CRETELS and ſtealing ſeveral articles of wearing 


mon o apparel, value 7s. and 4d. the property of the 
mate: ſaid James Linnel : but the judgment was re- 


Is the ma- 


lo g ſpited, and a queſtion ſubmitted to the conſidera- 


of ir. ſer . 7 
ral inh. bi. tion of the twelve Judges, Whether, under the 


 tantss following circumſtances, the room broke open 


by the priſoner was well laid in the indictment to 
be the dwelling-houſe of James Linnel ? 


The houſe was ſituated in the Temple-Mews, 
and belonged to the Earl of Radnor, who let the 
whole of it out in lodgings. It was inhabited by 
three families, and had only one outer door, 
which was common to all the inmates. James 
Linrel rented the ground-floor, and a ſingle room 
up one pair of ſtairs. It was the pariour-door 
on the ground-floor that was broke open, and 
the things mentioned in the indictment were ta— 
ken from that room. 


The Judges aſſembled at Lord Loughborough's 
Chambers on the firit day of Hilary Term, to 
conſider this caſe ; and at the Old Bailey, in the 
February Seſſion following, Mr. Juſtice Gould 
publicly delivered their opinion. 


Mr. Juilice Gawd. he indictment upon 
which this queſtion ariſes, is founded on the fe- 
cond part of that clauſe of the ſtatute 3 and 4 

ill. and Mary, c. 9. ſ. 1. which enacts, © That 
* 
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* all and every perſon or perſons that ſhall at any 
time rob any other perſon, or ſhall feloniouſly 
* take away any goods or chattels being in any 
„ dwelling-houſe, the owner or any other per- 
* ſon being therein, and put in fear; or /hall 
rob any dwelling-houſe in the day- time, any per- 
ſon being therein; or ſhall comfort, aid, abet, 
e aſſiſt, counſel, hire, or command any perſon 
© or perſons to commit any of the ſaid offences; 
“ or to break any dwelling-houſe, ſhop, or 
e warehouſe thereunto belonging, or therewith 
„ uſed in the day-time, and feloniou/ly take away 
% any money, goods, er chattels of the value of five 
5 ſhillings or upwards, therein being, although 
«© no perſon ſhall be within ſuch dwelling-houſe, 
«© ſhop, or warehouſe ; or ſhall counſel, hire, or 
% command any perſon to commit any burglary ; 
«© ſhall not have the benefit of his or their cler. 
« py.” The word rob, in a legal conſtruction, 
always includes the idea of force and violence; 
and although this part of the ſtatute does not ex- 
preſly ſignify that brcaking and entering the houſe 
is neceſlary to conſtitute the crime, yet it has al- 
ways been held upon this ſtatute, as well as upon 
other Acts of Parliament penned in the ſame 
manner, that thoſe ingredients are ex vi termini 
included in, and implied by, the word Rob. It 
is therefore eflential to conſider what degree of 
breaking and entering is neceſſary; and it is ſet- 


* 


A 


tled in a variety of determinations upon the ſta- 


tutes relating to this ſubject, that the breaking 
mult be of a dwelling-houje, in the fame way as 
would be neceſſary to conſtitute the crime of 
burglary upon the rules of the common law; the 
only difference between the two offences being, 
that burglary muſt be committed in a dwelling- 


houſe in the night-time, and this offence mult 
be 
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TRAP- he committed in a dwelling-houſe by day. The 


"Cas, next conſideration therefore is, what ſhall be 
Th. King conſidered as a dwelling-houſe within the meaning 
v. Rene, of this Act of Parliament. In Mich. Term 17733 
ante, Þ.90. a caſe on a conviction of burglary was determin- 

ed by the Judges, the circumſtances of which were 
analogous to the preſent caſe. The owner of the 
houſe had let the whole of it to different lodgers. 
The proſecutor rented a room on the firſt floor, 
a ſhop and a parlour on the ground-floor, and a 
cellar underneath the ſhop, at 12/. 1cs. a year. 
The owner took back the cellar to keep lumber 
in, for which he allowed the proſecutor a rebate 
out of his rent of 10s. a year. The entrance 
was into a paſſage by a door from the ſtreet, and 
on the fide of the paſſage one door opened into 
the ſhop and another into the parlour ; and be- 


yond the parlour was the ſtair-caſe, which led to 


the uper appartments. The ſhop and parlour 


doors were broke open; and the Judges deter- 

mined that theſe rooms were properly laid to be 

the dwelling-houle of the proſecutor ; for it could 

not be called the manſion of the owner, as he 

did not inhabit any part of it, but only rented 

the cellar for the purpoſes before-mentioned. 

And the number of houſes, eſpecially in the me- 
tropolis, which are in a fimilar fituation, muſt 

have been left entirely unprotected againſt bur. 

glary, had it been determined that the apartments 

of lodgers were not their dwelling-houſes, when 

the owner has, as it were, abandoned the dwel- 

ling himſelf, and left the whole houſe to their 

. ment and poſſeſſion. In February Seſlion 
TreK.v. 1782, the caſe of he- King v. Carrol for burgla- 
8 ry, was reſerved by Mr. Recorder. "The houſe 
belonged to one Naſh, who had let the whole of 
it in leparate tenements. The proſecutor, as te- 

nant at will to N, rented a ſleeping- room up 


One 
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one pair of ſtairs, and a workſhop in the garret. 
'The door of this workſhop was broke open ; and 
the queſtion was, Whether it could be conſidered 
as the manſion of the proſecutor ? According to 
my note of this caſe, tne Judges were unani- 
mouſly of opinion in the affirmative ; and they 
relied upon he King v. Rogers as a caſe in point, 
I have indeed ſeen a memorandum of the ſame 


caſe by Mr. Juſtice Buller, in which he takes no- 


tice, that only ten of the twelve Judges were of 
this opinion ; and from the known accuracy of 
that learned Judge I muſt preſume the fact was 
as he ſtated it: but J have no recollection that 
either he or Mr. Baron Eyre diſſented at the time 
from the opinion of the other Judges. In the 
preſent caſe, however, all the Judges are of opi- 
nion, That the two determinations which I have 
recited are preciſely in point; and that the pre- 
ſent indictment properly charges the room broke 
open to be the dwelling-houſe of James Linnel. 
The reaſon of this opinion becomes evident, the 
moment it is ſtated. The owner of the houſe is, 
if I may fo expreſs myſelf, the Lord of it; but 
having relinquiſhed every part of it to the habi- 
tation of others, it cannot with any propriety be 
conſidered as his manſion or du elling- houſe. Ihe 
entirety which reſides with him is ſplit into ſeve— 
ral poſſeions; and every ſeparate apartment, 

being in a diſtinct and ſeveral occupation, 1s the 
diſtinct manſion-houfe of iis reſpective polleflor. 


'The priſoner accordingly received ſentence of 


death. 


\Whaite's 
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c 159; White's Caſe. 


A perſon N the trial of an inditment for horſe-ſteal- 
3 ing at the Old Bailey, in October Seſſion 


of eternity 1786, Thomas Atkins was called as a witneſs to 
cannot be ſupport the proſecution. 


examined 
as a wit- 


neſ.. Being examined on the voir dire, he ſaid, that 
he had heard there was a God, and believed that 
thoſe perſons who told lies would come to the 
gallows ; but acknowledged that he had never 
learned the catechiſm, was altogether ignorant of 
the obligations of an oath, a future ſtate of re- 
wards and puniſhments, the exiſtence of another 


world, or what became of wicked people after 
death. 


The Court rejected him, as being incompe- 
tent to be ſworn (a). 


(a) In the caſe of Orrichund v. Barker, in Ch. Mich. Term, 
1744, on a queſtion determined by Ld. Hardwicke, Ice C. J. 
W illes C. J. and Parker C. B. as to the admiſſibility of the evi- 
dence of a Gentoo, it was ſaid by Hes C. J. and agreed by the 
Court, that perſons who do not believe in God, or that there is a 
future ſtate of rewards and puniſhments, clearly vught uot to be 
admitted as witneſſes. 1 Atkins, 45. 


Cask 100. The King again/t Moffatt. 


33 T the Old Bailey, in January Seſſion 1787, 


2 John Mafßfatt was indicted on the ſtatute 
not in the 2 Geo. 2. c. 25. and 7 Geo. 2. c. 22. before James 
form re- Adair, Eſq; Recorder, for forging a bill of ex- 


ired b . 
the ha. Change, to the following purport : 
tute 17 


Gco. 3. c. 30. cannot be the ſubjeQ of a capilal forgery. 
. Fir, 


* 
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Mor- 
Sin, rar r's 


% Navy-Office, 21/2 December 1786. Ws 


„Seven days after date, pleaſe to pay to Mr. 

% Tohn Mofatt, or his order, the ſum of three 

« pounds three ſhillings, and place the ſame to 
the account of | 

„ WALTER STERLING,” 


«© To George Peters, Eſq. 
& Bank of England.” 


Accepted G. Peters,” and 


c Indorſed, © John MFait, now Surgeon of the 
„Scipio Guard-Ship at Sheernels.“ 


He was charged with having forged the accep- 
tance of the ſaid George Peters, and with uttering 
the ſame knowing it to be forged ; and the ſeveral 
offences were laid to be committed with an in- 
tention to defraud, ½, Wliam Bell; and 2dly, 


George Peters. 


On producing the note in evidence, an objec- 
tion was taken in favour of the priſoner by a gen- 
tleman at the bar (a), that it was not ſtamped (9) Mr. 
purſuant to the ſtatutes of 23 Geo. 3. c. 49. and . 
24 Geo. 3. ſ. 1. c. 7. and therefore could not be 
admitted in evidence. But the Court over-ruled 
this objection, upon the authority of the King v. 
Hawkefwood, at Worceſter Aſſizes 1783 (U); and ) Ante, 
Lee's Caſe, in this Court, in January Seſſion 1784; Pa 24%: 
and the Jury found the prifoner guilty, ſubject to 
the opinion of the twelve Judges upon the follow- 
ing caſe. 


Ty 


— 


— — 


— 
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Buy the ſtatutes of 15 Geo. 3. c. 51. and 17 
Geo. 3. c. 30. (which continued in force until the 
end of the Seſſion of Parliament during which 
the forgery was committed) it is enacted, That 


40 
cc 
cc 


cc 


CC 


cc 
cc 
40 
cc 
cc 
cc 
cc 
40 
60 
66 
cc 
cc 
cc 
cc 
cc 
(e 
cc 
cc 
cc 


: "66 


cc 
cc 
6c 
cc 
cc 
Cc 


* all promiſſory or other notes, bills of exchange, 
or draughts, or undertakings in writing, being 
negotiable or transferable for the payment of 
twenty ſhillings, or any ſum of money above 
that ſum and leſs than five pounds, or on 
which twenty ſhillings, or above that ſum 


and leſs than five pounds, ſhall remain undiſ- 


charged, or which ſhall be iſſued in England, 
ſhall ſpecify the names and places of abode of 
the perſons reſpectively to whom or to whoſe 
order the ſame ſhall be made payable; and 
ſhall bear date before or at the time of draw- 
ing or iſſuing thereof, and not on any day ſub- 
ſequent thereto; and ſhall be made payable 
within the ſpace of twenty-one days next after 
the date thereof; and ſhall not be transferable 
or negotiable after the time thereby limited for 
the payment thereof; and that every indor/c- 
ment to be made thereon, ſhall be made before 
the expiration of that time, and to bear date at 
or not before the time of making thereof ; and 
ſhall ſpecify the name and place of abode of 
the perſon or perſons to whom or to whoſe or- 
der the money contained in every ſuch note, 
bill, draught, or undertaking, is to be paid; 
and that the ſigning of every ſuch note, bill, 
draught: or undertaking, and alſo every ſuch 
indorſement, ſhall be atteſted by one ſubſcrib- 
ing witneſs at leaſt ; and which ſaid notes, bill; 
of exchange, or draughts, or undertakings in 
writing, may be made or drawn in words to 


the purport or effect as ſet out in the ſchedule 
hereunta 


: 
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& hereunto annexed (a); and that all promiſ. Mor. 
e ſory or other notes, bills of exchange, or draughts, Ci. 
& or undertakings in writing, being negotiable 
* or transferable for the payment of twenty ſhil. 
lings, or any ſum of money above that ſum 
„ and leſs than five pounds, or on which twenty 
& ſhillings, or above that ſum and leſs than five 
4 pounds, ſhall remain undiſcharged, and which 
c ſhall be iſſued in England in any other manner 
ce than as aforeſaid ; and alſo every indori-mcut 
ce on any ſuch note, bill, draught, or und ak- 
ing, to be negotiated under this act other han 
& as aforeſaid ; ſhall, and the fame are hereby 
« declared to be void, any law, ſtatute, uſage, 
« or cuſtom to the contrary thercof in any wile 
% notwithſtanding.” The ſtatutes then impoſe 
a penalty of not leſs than five hound, nor more 
than fwenty pounds, on any perſon who ſhail for, 
publiſh, or negotiate notes, bilis of exchange, tr. 
contrary to the method above preſcribed. But 
by the preamble theſe clauſes are not to operate 
in prejudice to the negotiation of promitiory notes, 
and inland bills of exchange for the remittance of 
money in diſcharge of any ballance of account, or 


other debt. 


— — — 


Place, Dey, Mtn, Yar, 
(a) TWENTY-OVE days after dae pay to x. &. of (Plc) or 
his order, the ſom of Value rece.ved, as advifeu by 
To E. F. of (Hlacc]. C. D. 
Witneis C. A. 


— — — 222 — — —— 


The indorſcme nt 757705 guνmes. 


Day, Month : Ver. 
Pay the contents to J. X. of (Place) ur his order, 
Witneſs L. II. . 


N. B. There 1; auother form mentioned in the AR for 7: 9- 
niffory notes. 


The 
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Mer, The queſtion referred to the Judges was, Whe- 
Casa. ther if the bill of exchange ſet forth in the indict- 
ment 1s void by the above ſtatutes, the forging 
ol it can become the ſubject of a capital offence 
within the meaning of the ſtatutes of 2 Geo. 2. 


c. 25. and 7 Geo. 2. c. 22.? 


In February Seſſion 1787, Mr. Juſtice Gould 

ſignified, that the Judges had taken this cafe into 

their conſideration, but that they thought it a 

ſubject which required further deliberation ; and 

in the May Seſſion following, Mr. Juſtice 4A/þ- 

hurſt delivered their unanimous opinion, That as 

the forgery was committed before the expiration 

(-) They of the ſtatutes of 15 Geo. 3. c. 51. and 17 Geo. 3. 
are now C. 30. Ca, the bill of exchange, if real, would 
det, 4, not have been valid or negotiable; and therefore 


pet! by x . 
27 Geo. 3. the forging of it was not a capital offence. 
C. 19. 


CusE 161, Francis Parr's Caſe. 
\ T the Old Bailey, in January Seſſion 1787, 
Ob*ainivg [" Francis Parr was tried before Mr. Ser- 


and indor- 


fing a divi- jeant Adair, Recorder, on the ſtatute 31 Geo. 2. 
dend war- c. 22. ſ. 77. for perſonating Iſaac Hart, of Wind- 


rant at th - . 
Bank ia. . for, the true and real proprietor of and in 39col. 


2338 capital ſtock, and hereby falſely endeavouring to 
holder, is receive from the Governor and Company of the 


„ Þ<10n- Bank of England the ſum of 581. 10s. as and for 


« atine a : L . 
« proprie- half-an-year's annuity, as if Hz was the ſaid true 


, 'or, and and lawful owner of the money. 
therety | 


by ende * 5 
© your ng, to receive the dividend,” although no attempt whatever i; made to 


receive the money at the Pay-Cflice, 2 Strange, 728. 
It 
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It appeared in evidence, that the priſoner ap- Þ+ 


plied to Mr. George, the dividend.payer of the 
three per cent. Conſols at the Bank, for the divi- 
dend on zool. ſtock, in the three per cent. Con- 
ſols, amounting to 581. 1cs. 


The application was in the following form :— 


The priſoner ſaid, & J/aac Hart zool.“ Mr. 


George aſked, © Of what place? The priſoner re- 
plied, © Of Wind/or.” Mr. George then gave the 
priſoner a dividend warrant for the ſum of 581. 1cs. 
which the priſoner indorſed in the name Iſaac 
Hart. 


In order to receive the money upon a dividend 
warrant, it is neceſſary for the bearer of it to ap- 
ply to the Pay-Office, which is ſituated at ſome 
diſtance from the office in which the warrants are 
delivered out ; but it was in proof that the pri- 
ſoner, inſtead of attempting to receive the money 
at the Pay-Oſſice, had walked a different way with 
the warrant in his pocket, and no attempt was in 
fact ever made to receive it; for the priſoner was 
apprehended in about ten minutes after he had 
procured the warrant, as he was ſtanding uncon- 


cerned in the Rotunda of the Bank. 


It was contended in favour of the priſoner Ca), 4, 
that this evidence did not maintain the charge in wr. 
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the indictment, or ſatisfy the meaning of the ſta. Kron h. 


tute on which it was founded. Ihe Legiſlature, 
they faid, had made two diſtinct and independe::t 
acts neceſlary to be performed before the offence 
could be compleated. FirsT, That the true and 
real proprietor of the ſtock ſhould be perſonated. 

SECONDLY, That the perſon perſonating the pro- 
prietor ſhould endeavour to reccive the money. 


The 


374 


PARR s 
Cass. 


CASES IN CROWN LAW. 


The words of the ſtatute are, that “ if any 
perſon or perſons whatſoever {hall falſely and 
deceitfully perſonate any true and real proprie- 
tor of the ſhare or ſhares, or any part of any 
ſhare or thares, annuities, or dividends, of or 
in ſuch capital ſtock or funds as have been eſ- 
„ tabliſhed by the authority of Parliament, ſince 
ce the paſſing of the ſtatute of the 8 Geo. 1. c. 22. 
and thereby transferring or endeavouring to 
transfer the ſtock, or receiving or endeavour- 
ing to receive the money of ſuch true and law- 
ful proprietor, as if ſuch offender were the 
true and lawful owner thereof; then every ſuch 
„ perſon or perſons ſhall be deemed guilty of 
* telony, and ſuffer death as a felon without be- 
«« nehit of clergy.” | 


cc 
cc. 
cc 
«c 


cc 
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In obtaining the warrant, the priſoner has cer- 
tainly compleated the firſt act which the ſtatute 
mentions, of perſonating the true and real pro- 
prietor of the ſtock; by which means he was ena- 
bled to perform the other requilite to the comple- 
tion of the oftence, viz, endeavouring to receive 
the money. "The mere act of obtaining the war- 
rant cannot be conſtrued an endeavour therchy to 
receive the money; becauſe it is the inſtrument 
only by the means of which the endeavour 1s at- 
terwards to be made. They are two diſtinct and 
ſeparate acts. The warrant furniſhed the means 
of receiving the money; but if the party does not 
by the uſe of thoſe means endeavour to receive 
the money, he has barely procured the means of 
compleating the offence, but it cannot be ſaid 
that he has hereby endeavoured to receive it. If 
the priſoner had gone to the Pay. office and ten- 
dered the warrant, or prepared, or ſhewed any 
deſigu or intention ſo to do, it would have been 
an 
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an endeavouring thereby to receive the money; of pa 8 


but inſtead of uſing any endeavour for this pur- 
poſe, he ſilently put the warrant in his pocket, 
and walked a different way, without doing any 
act, or diſcovering the leaſt intention to compleat 
the offence. It is evident from the preamble and 
general ſcope of the Act of Parliament, that it 
was intended to prevent the property velted in the 
Funds from being tortiouſly obtained by thoſe 
who have no title to it; and to compleat the of- 
fence the act done muſt be ſuch as would effectu- 
ate the miſchief which the Legiſlature intended to 
prevent. No act therefore, from which that miſ- 
chief would not immediately and unavoidably re- 
ſult, can be conſidered within the meaning of the 
ſtatute. An interval is afforded for repentance 
to interpoſe between the two acts of perſonating 
the proprietor, and endeavouring to receive the 
money; and if during the progrets of completion, 
the final perpetration of the crime is prevented, 
either by the ſuggeſtions of conſcience or by pre- 
mature detection, the offender cannot be found 
guilty ; for the crime though commenced 1s not 
compleated. 


The Court were of opinion, That the act of 


perſonating the proprietor, and thereby obtain- 
ing the warrant to receive the dividend, was evi- 
dence of an endeavouring to receive the money; 

and the facts of the caſe being left with the Jury, 
they found the priſoner Gπ]ã¾ ; but on account 


Casr. 


t 9Geo. 1, e. 


ot the importance of the queſtion, and of the dif- 9 Jeo. 2. c. 


ferent manner in which this ſtatute is penned 5 


thought proper to reſpite the judgment, and to, 
refer the point of law to the determination of the 
twelve Judges. 


Mr. 


i; See . 


from ſome others on the ſame ſubject, it wt E 
1 TY 
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Mr. Juſtice Gould in the February Seſſion fol- 
lowing, after ſtating the form of the indictment, 
the facts that were given in evidence, and the 
words of the ſtatute, delivered the opinion of the 
Judges to this effect: 


This caſe has been taken into conſideration by 
all the Judges, and has been attended to with 
deep and ſerious deliberation; and it is their 
unanimous opinion, That the manner in which 
the priſoner applied to the Officer- of the Divi- 
dend-Office at the Bank and obtained the war- 
rant, was a perſonating of J/aac Hart, the true 
and lawful proprietor of the ſtock ; and that the 
priſoner thereby endeavoured to receive the 
money of J/azc Hart within the true intent and 
meaning of the Act of Parliament. If he had 
actually received the money, he would have ac- 
comgiiſhed the miſchief againſt which the Legi- 
ſlatare- intended to guard; and then no poſſible 
doubt could have exiſted with reſpect to his guik. 
The Legiſlature therefore has ſagaciouſly and 
wiſely attempted to prevent the miſchief, by 
enacting that no perſon ſhall endeavour, or take 
any ſteps towards obtaining the money which 
others have lodged in the Funds. The queſtion 
therefore is, Whether the priſoner did take any 
ſteps for this purpoſe? And the Jury have found 
mat he came forward, perſonated, and aſſumed 
the name of a real proprietor. He called himſelf 
Iſaac Hart. Ile wrote the name J/aac Hart in 
the Bank. book. The dividend warrant is made 
out in that name, and in that name the priſoner 
indorſed it; by which indorſement any perſon 
who thould be the bearer of it, was intitled to 
receive the dividend at the Pay-Office. This 
itatement of the facts alone, without uſing any 
argument, 
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argument, is ſufficient to ſnew that the priſoner, 
by perſonating the proprietor, and by obtaining 
and indorſing the warrant, thereby made an en- 
deavour, as far as it went, towards receiving the 
dividend. The Judges therefore are unanimous, 
That the evidence ſupported the charge, and that 
the priſoner is legally convicted, within the mean- 
ing of this Act of Parliament. 


The priſoner received ſentence of death at the 
cloſe of the Seſſion, and was executed accordingly. 


Bb | The 


377 


PAR R's 
Cass. 


378 CASES IN CROWN LAW. 


Case 62. The King againſt Aickles. 
A perſon T the Old Bailey, in February Seſſion 1787, 
wx John Henry Aickles was indicted before Mr. 


years been Juſtice Groſe, for forging a certain promiſſory 
nown by 


a name note for the payment of money, with intent to 


which was defraud Robert Harvey Gedge. 


not his 
own, and - - 
aſt-rvards There was alſo a ſecond count, for uttering it 


al ws knowing it to be forged, with the like intention. 
rae, and Ihe form of the note was as follows: 

int Wat 

— 4 ,,. 25 10 0. London, 18 December 1786. 
bill of ex- f : 

change, is © Threc Months after date, I promiſe to pay 


2 « to Henry _ Eſq; or order, twenty-five 
though the “ pounds ten ſhillings, for value received. 

ill was 

drawn for “ No. 4. Argyle-/treet, JohN Mason.” 
the pnr- „ Oxford- road.“ | 

ros of 

fraud. 


Henry Byron, the payee of the note, went to 
the ſhop of Mr. Gedge, a linen-draper in Leiceſ- 
ter-fiel:.:, and having looked out ſeveral pieces of 
coods io the amount of twenty guinezs, he pre- 
ſented the note above deſcribed in payment. Mr. 
Gedge aſked Byron, who John Maſon the drawer 
of it was. Byron anſwered, “ He is a gentleman 
&« of conſiderable fortune, with whom I am con- 
c“ cerned in the profits of a coal-mine; and he 
& lives at N 4, Argyle-{treet, Oxford-road.”? 
Mr. Gedge, however, refuſed to take the note 
until he had enquired into its validity; and By- 
ron very readily left the note with kim wnindor/ed. 
for that purpoſe, defiring that he would not fend 
the goods until he was perfectly lutisfied. Mr. 
Go! $ Ts according y- ſeiit his ſervant 10 N. 4, me 


gyle- 
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eee where he was introduced to the pri— AEST RS 


oner as Mr. Maſon. The priſoner, on being 
ſhewn the note, ſaid that the name hn Maſn 
was his hand-writing, and that it would be 
punQually paid - when due; but before Mr. 
| Gedge had parted either with the note or with the 
goods, Mr. Byron was apprehended for defraud- 
ing a hoſier, and Mr. Aick/cs for having returned 
from tranſportation before his time. T he priſo- 
ner had taken the houſe in Argyle-ſtrect about a 
month before he was apprehended, in the name 
of John Maſon ; and had ſigned a written agree- 
ment 1n that name with his landlord, who had 
enquired his character in that name, at a collee- 
houſe in Round-court in the Strand. He wi 
alſo known by the name of n Maſon w 5 
he lad before lodged; and he alledged in his 
defence, that John Maſon was his real hame, but 
that he had been known for three vears by the 
fictitious name of John Henry Airzlcs ; and he 
had reaſſumed his rea' name for the purpoſe ot 
avoiding the detection to wl:ich the longer uſe of 


his fdt:tious name would unavoidably have expoſ- 


ed him; 


It was contended by à gentleman at the bar, in 
behalf of the priſoner, that theſe facts did not 
amount to the crime of forgery, for that the law 
required the act to be done in the name of another 
perſon, 


The Jury found the priſoner guilty; and they 
added, that they believed the name of Maſon was 
aſſumed for the purpole of negotiating the note 11 
confederacy with Henry Byron, but that the name 
he was beſt known by was * Henry Aickles. 
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8 The judgment, however, was reſpited, and 
the caſe referred to the conſideration of the twelve 
Judges. 


Mr. Juſtice Aphurſt, in May Seſſion 1784, 
ſaid, “ The Judges have been conſulted upon the 
« law of this AS; ; and they are of opinion, 
« That under the particular circumſtances which 
© occurred in evidence, the indictment is not 


e mantainable, and therefore the judgment muſt 
& be ſtaid.” 


Vide ante, The priſoner, having been tried in the former 

_ part of the Seſſion for returning from tranſportati- 
on, and acquitted, was remanded under his for- 
mer ſentence. 


3 
| 


Chen 163, The Caſe of George Bath and others. 


1 A? the Old Bailey, in February Seſſion 1787, 


= 4 wo George Bath, William Bateman, Thomas 
TIL 1 


ſecond Warner, — Michael Doyle, were convicted be- 
timepiſlet fore Mr. Baron Thompſon of grand larceny, and 
aner. Al. received ſentence to be tranſported for the term 


though the of ſeven Years. 
term for 


which lie 

jo pug At the enſuing Lent Aſſizes at Guildford for 

-4 j- unex- the county of Surrey, the fame George Bath, Iit- 

piced, liam Bateman, and Thomas Warner, were tried 
before Mr. Baron Thompſon, on the ſtatute 24 
Geo. 2. c. 45. for ſtealing to the amount of forty 
ſhillings on a navigable river; and the Jury found 


George 
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George Bath guilty of the ſingle felony, and ac- 
quitted the other priſoners, 


The Court doubted, Whether they could paſs 
ſentence of tranſportation upon George Bath a ſe- 


cond time? and his judgment was accordingly 
reſpited. 


This was ſaid to be a new caſe, and it was 
mentioned to the Jucges ſeparately, but never 
received their collective conſideration.— The pri- 
ſoner, however, received ſentence, at the enſu- 
ing Aſſizes for the county of Surrey, to be tran- 
ſported for the term of ſeven years. 


Priddle's 
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Cas 164. Priddle's Cale. 


Arn J[/1-L1AM PRIDDLE, Robert Holloway, 


ey mh and Stephen Stephens, were convicted at the 
— ond p. Old Bailey, in April Seſſion 1787 of conſpiracy; 
racy cun- and ſentenced to pay a fine of 6s. 8d. each, and 
1 5 to be impriſoned in his Majeſty's gaol of New- 

ate, viz. William Priddlic, for the term of two 
by, 33, years, and Robert Holl;way and Stephen Stephens 


2Bult.rca for the term of eighteen months. 


Ray N. 32 


FT" * During the courſe of their confinement, George 


2 Creſsley, againſt whom they had been convicted 


1 1. 15. of conſpiring, was indicted at Hicks's Hall for 
26. wilful and corrupt perjury; and the indictment 


_ being removed into the Court of King's Bench, 


Gb. L E. came on to be tried before Mr. Juſtice Buller, at 
Vin, P.. the fittings at Weſtminſter after Trinity Term 


xy 1787. 


At the trial, William Priddle was produced as a 
witneſs on the part of the proſecution ; and bein 
examined on the voir dire, he acknowledged that 
he bad been convicted of the conſpiracy above- 
mentioned, and was then brought up under a 
Habeas Corpus from his confinement for that 
offence. 


Ihe defendant's Counſel objected to his being 
exainined, and ſubmitted to the Court, that a 
conviction of conſpiracy rendered the party infa- 
mous, and deſtro, ed his competency as a wit- 
els. 


Mr. ſuſtice Buer. Conſpiracy is a crime of 
a lacker dye than barratry, and the teſtimony of 
a perſon 
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a perſon convicted of barratry has been rejected. PR ro 


It is now ſettled, that it is the infamy of the crime Cae. 
which deſtroys the competency, and not the na- 

ture or mode of puniſhment. A conviction there- 

fore of any offence which is comprehended under 

the denomination of crimen falſi, deſtroys the com- 
petency of the perſon convicted, as perjury, for- 

gery by the common law, &c. 


The teſtimony of the witneſs was rejected (a). 


(a) Tn Hilarv Term 28 Geo. 2 in B R. a caſe, reſerved at 
the Aſſizes for Kent on the trial of an ejectment, was argued. — 
The qusſtion was, Whether 770 * U. one of the three ſub- 
ſceibing witneſſes to the will » Gobi ackender, was a corpe- 
tent witneſs, within the ſtatute of frauds ; he having been convict- 
ed and whipped for pe ty larceny, The Court determined that he 
was not, becauſe both his crime and his puniſhment were infa- 
mous; but they laid it down as a rule, that it is the ciime which 
creates the infamy, and takes awav a man's competency, and n«t 
the puniſhment for it. Pendock v. Mackender, 2 Will. 18. See allo 
$ Mod. 75, 


John Thompſon's Caſe. Cas 165. 


T the Lent Aſſizes for Newca/lle in the year Good pri- 
1787, John Thompſon was indicted before —_—_ e 
Mr. Juſtice Heath, on the ſtatute 5 Eliz. c. 4. the p-iſon 


for ſtealing a ſilver watch, the property of John of a cap- 


: . . : tain of a 
Simpſon, privately from his perſon and without his ſhip while 
: he is a= 
knowledge. ſleep in his 
cabin, is 


It appeared in evidence, that the priſoner had »ithin he 
ſtolen the watch mentioned in the indictment from Ee e.. 
the perſon of the proſecutor, a maſter of a ſhip 
then lying in the river Tyne, while he was aſleep 
in his cabin, privately and without his knowledge, 


The 


_—_ —— 


ble's Caſe, 
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The Jury found the priſoner guilty of the offence 
as laid in the indictment, and the learned Judge 
paſſed ſentence of death upon him ; but the Coun- 
ſel for the proſecution having very candidly pro- 


_ duced a caſe decided at Durham ſome years ago, 


where it was ruled, that the ſtatute does not ex- 
tend to protect perſons aſleep, the execution of 
the ſentence was reſpited, and the caſe reſerved 
for the opinion of eleven Judges, againſt the 
opinion of Mr. Juſtice Gou/d. . 


The Judges were of opinion, That the convic- 
tion was right (a). 


(a) In June Seffion 1988, Edward Willan was indicted before 
Mr. Se, ant .44air, Recorder, for privately flealing from the 2 
ſon of 9 2 Bolton, a waggoner, while he lay aſleep on ſome 
fir.iw in the ſtable of his Inn. An objection was taken by the pri- 
ſoner*. Counſel, that as the proſecutor was aſleep, it was not a caſe 
within the 5 Eliz. c. 4 But the Court ſaid, That whatever noti- 
ons might have prevailed heretofore on this ſubjeR, it had been 
otherwiſe determined by all the Judges of England, in two late 
caſes; the one from Biol. reſerved by Richard Burke, Ey. 
Recorder of that city ; and the other from Newca/tle, reſerved by 
Mr. Juſtice Hoath. 

N. B. The Twelve Judges of England will not receive a re- 
ſerved caſe from any Recorder, except the Recorder of Londou. 


Hammond's 


D 


CASES IN CROWN LAW. 


Hammond's Caſe, 


AT the Old Bailey, in May Seſſion 1787, 


Baron Perryn, on the ſtatutes 9 Geo, 1. c 22. mi, 


and 27 Geo. 2. c. 15. for ſending a threarcning , 


letter to Daniel Dancer, demanding the ſum of « ir. .o- 15 


4 * | 


ten pounds. 


The indictment conſiſted of twelve counts, foms 2 
of which charged, that the priſoners {1 un 
vered the ſaid letter; and others, that they cauſed : 
it to be ſent and delivered. 


It appeared in evidence, that Mary 117-17 
had written the letter in queſtion ; and nd * vas 
delivered to the proſecutor by Jon Hamma, w.to 
ſaid he had found it in the proſecutor's = 
The priſoners were huſband and wife, au, they * 
lived in the proſecutor's houſe in the character 
capacity of ſervants; but there was no cid 
that John Hammond had any knowledge oi the 
contents of the letter. 


The 9 Geo: 1. c. 22. enacts, That if eny 
* perſon or perſons ſhall knowingly /cud any ! 
e ter without any name ſubſcribed 1 Gr 
& ſigned with a fictitious name or names, de- 
“ manding money, veniſon, or other valuable 
„thing, fuch offender ſhall ſufter death widlthut 
benefit of clergy.” 


The 2-7 Geo. 2. c. 15 enacts, © That if any 
& perſon or perſons ſhall knowingly ſend any lct- 
< ter without any name ſubſcribed thereto, or 

25 laced 


What hill 


be conli- 
John Hammond and Mary Hammond were dee 


indie before Mr. Juſtice A/>bur/t, preient Mr. . 48 
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“ ſigned with a fictitious name or names, letter 
« or letters, threatening to kill or murder any of 
* his Majeſty's ſubjects, or to burn their out- 
* houſes, barns, ſtacks of corn or grain, hay or 
* ſtraw, though no money or veniſon, or other 
* valuable thing, ſhall be thereby demanded, 

every ſuch oftender ſhall ſuffer death without 

benefit of clergy.” 


It is alſo enacted, by 30 Geo. 2. c. 24. That 
all perſons who ſhall knowingly end or deliver 
any letter or writing with or without a name 
or names ſubſcribed thereunto, or ſigned with 
% a fictitious name or names, letter or letters, 
* threatening to accuſe any perſon of any crime 
*« puniſhable by law with death, tranſportation, 
** pillory, or other jnfamous puniſhment, with a 
view or intent to extort or gain money, goods, 
& wares, or merchandizes, from the 1 or 
„ perſons ſo threatened to be accuſed, ſhall be 
& deemed offenders againſt law and the public 
peace; and the Court before whom he ſhall be 
convicted, may order ſuch offender to be fined 
* and impriſoned ; or put in the pillory ; or pu- 
* blicly whipped ; or to be tranſported accord- 
ing to the laws made for tranſportation of 
© felons.” 


The Counſel for the priſoner ſubmitted to the 


Court, That the offence deſcribed by the ſtatutes 


9 Geo. 1. c. 22. and 27 Geo. 2. c. 15. on which 
the indiftment was founded, conſiſted in“ kngw- 
„ ingly ſending” a threatening letter; but that 
the evidence only proved that Mary Hammond had 
written the letter in queſtion, and that John Ham- 

mond had delivered it; and that there was no proof 
whatever of its having been in any way whatever 
ſent to the proſecutor. 


The 
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The Court thought the objection, as to the de- 1 


finition of the offence, well . In all caſes, 
they ſaid, ſo highly penal as the preſent caſe is, 
it is certainly neceſſary not only to conſider the 
intention of the Legiſlature, but to bring the of- 
tender within the words of the Act of Parliament 
itſelf. The act of merely writing a threatening 
letter will not conſtitute this offence; for unleſs 
the writer or contriver of ſuch a letter afterwards 
ſend it to the party whole tears the threat it con- 
tains was calculated to alarm, it cannot poſſibly 
produce the miſchief which the Legiſlature in- 
tended alone to ſuppreſs; and they have accord- 
ingly adapted the words of both the ſtatutes to 
that exigency, viz. © if any perſon ſhall /end any 
< ſuch letter, they ſhall be guilty of felony,“ &c. 
Now it is impoſſible to conceive, that carrying a 
letter can by any conſtruction be comprehended 
under the words /end any letter,“ which arc 
the preciſe terms in which the ſtatutes are penned, 
There can be no doubt, however, it the Le: Zilla- 
ture at the time they paſſed thele Acts, had been 
aſked, Whether the © carrying a threatening let- 
« ter,” or, to make it more like the preſent 
„ caſe, © delivering a threatening letter,“ was an 
offence which they meant to puniſh, and of the 
ſame kind as that which they had deſcribed by the 
words © ſending a threatening letter,” but that 
they would have anſwered without doubt or heſi- 
tation in the afirmarive. he Judges however 
are not to conſider what the Legiſlature would 
have done in certain caſes, but to look at the 
words they have uſed, and to conitrue them 
according to the meaning which it is moſt likely 
they entertained at the time the ſubject was under 
their conſideration. Now at the time theſe fla- 
rates. paſted, it ſcems that the Legiſlature ney 
LTH 
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had it in contemplation that any perſon would be 


Case. the carrier of a threatening letter which he him- 


ſelf had written or contrived. They undoubted- 
ly conceived that ſuch, a letter would be ſent by 
the poſt, or by ſome other ſecret conveyance, ſo 


as to prevent the object of it from diſcovering the 
perſon from whom it was ſent, 


It is clear therefore that the act of delivering a 
threatening letter is not the offence deſcribed in 
the ſtatutes of 9 Geo. 1, c. 22. and 27 Geo. 2, 
c. 13. But if any doubt could be entertained 
upon this ſubject, the Legiſlature itſelf has re- 
moved it; for by a ſubſequent Act of Parliament, 
30 Geo. 2. c. 24. the offence of delivering, as well 
as ſending a threatening letter, is made a mi/demea- 
nour, puniſhable in the diſcretion of the Court, 
according to the circumſtances of the caſe. This 
ſtatute makes it evident, that where the Legiſla- 
ture intended that a particular a& ſhould become 
an eſſential ingredient in creating the offence, they 
knew how to make uſe of proper words to expreſs 
that intention; and affords incontrovertible proof, 
that they had it not in contemplation to make 
the delivery of a threatening letter felony, at the 
time the ſtatutes on which the preſent indictment 
is founded were paſſed. But there is {till a queſ- 
tion in this caſe for the conſideration of the Jury; 
for though Mary Hammond is the wife of the other 
priſoner, yet if the Jury are of opinion that ſhe 
wrote the letter herſelf, without any interference 
of her huſband, and ent it by him, without his 
knowing any thing of the contents, to the proſe. 
cutor, ſhe alone may be found Guilty; but other- 
wiſe, both the priſoners mult be acquitted, 


The 
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The learned Judge left it accordingly to the BATS 
Jury, and they found both the pritoners Not ©. 
Guilty, 


John Cogan's Caſe. 


CAst 157. 


A T the Old Bailey, in May Seſſion 1787, A priſ net 
John Cogan was indicted on the ſtatute % e 


2 Geo. 2. c. 25. (a), for uttering and publiſhing on vai- 
as true a certain forged Will and Teſtament, pur- aner be- 


. . c tween ihe 
porting to be the laſt Will and Teſtament of James jniicument 
. protuced 
Gibſon, &c. in evidence 
and that 


The will produced in evidence began thus: r: cited in 
p F ” . the inclit- 
James Gibſon do hereby,“ Ac. leaving out the 


ment, can- 
pronoun of the firſt perſon. The will recited in not plead 
the indiAment began with the pronoun, 1 James \-, e fois 


acrurtto 
& Gib/on do thereby,” Wc, another in- 
| 3 
or the 


The Court held this variance fatal to the vali- fume of- 
dity of the indictment, and the priſoner was of**"**; <*- 


: cent tlie in- 
courſe acquitted. trument 


be again 
. . . A : \ Ty 2 {+ 
(a) The reaſon of this indictment Heirs on 2 Geo. 2. c. 28. in- ed 


In the July Seſſion following he was again in. 
dicted before Mr. Juſtice Nin, prelent Vir. Ser- 
jeant Adair, Recorder, for fallely uttering and 
publiſhing as true a certain falle, forged, and 

counterteited 
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counterſeited Nil and Teftament, with a certain 
mark thereto ſet, purporting to be the laſt WIII 
and Teſtament of James Gibſon, late a Seaman on 
board the Vigilant, &c. which ſaid falſe, forged, 
and counterfeited Will and Teſtament is in the 
words and figures following; that is to ſay, 
% James Gibſon do hereby,” Ac. leaving out 
the pronoun *,“ and reciting a fac: ſimile of the 
will. | 


The priſoner being put to the bar, on his ar- 
raignment pleaded autre fois acquit. The plea 
was taken ore tenus, and recorded by the Clerk 
of the Arraigns; who replied to it, on the part 
of the Crown, nul ticl record. | 


To prove ritg PLEA the record of the priſo- 
ner's acquittal in May Seſſion was produced. On 
comparing it with the pretent indictment, it ap- 
peared, as above ſtated, that the priſoner had 
been acquitted of uttering a forged will, begin- 
ning, I James Gibſon do hereby,” c. but that 
he was now indicted for uttering a forged will 
beginning, James Gibſon do hereby,” Tc. 
The queſtion therefore was, Whether this record 
was legal evidence of his having been acquitted 
of the /ame offence? And after argument by the 
priſoner's Counſel, in which he chiefly relied 
upon Lord Hale's (a) conſtruction of Vaux's Caſe, 
as reported by Lord Coke (, THE Cour re- 


jected the proof as inſufficient ; and the priſoner 


pleaded the general iſſue, over to the felony, and 
the Jury found him Guilty of the offence, 


During 
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During the courſe of the trial James Gibſon, C05 avs 
the ſuppoſed teſtator of the forged will, was pro- ” 
duced and ſworn as an evidence on the part of A person 
the Crown. Upon this circumſtance a doubt f 
aroſe, whether the priſoner had been legally con- f gy, a 
victed; the indictment charging him with hav- ok. 
ing uttered or publiſhed as true a certain Mill ment. t- 
and Te/tament and there being no ſuch inſtrument, moan 
in contemplation of the law, as the Will and Te, Gy is 
tament of a man who is living, for until the death 
of a teſtator, his will cannot exiſt, either in fact 
or in law; and upon this doubt the judgment 
was reſpited, and the caſe referred to the conſi- 


deration of the Judges. 


In June Seſſion 1788, the priſoner was put to 
the bar, and Mr. Juſtice Niſſan delivered the opi- 
nion of the Judges to the following effect.— Ihe 
inſtrument which the law takes notice of undcr 
the name of a Will, is in a man's own power dur- 
ing his life, and therefore no inſtrument or writ- 
ing is conſidered as a lalt will until the teſtator is 
dead. Upon the trial of this indictment it ap- 
peared that James Gibſan, whole will was charged 
to be forged, was alive, and produced as a wit- 
neſs; and I was in ſome doubt, whether, under 
theſe circumitances, an inſtrument bearing the 
ſimilitude of a laſt will eould be confidered within 
the meaning of the ſtatute upon which the indict- 
ment is founded. The caſe was laid before the 
twelve Judges, and on mature deliberation they 
have decided, that the doubt was without ſoun- 
dation. 


The fact of the priſoner's having uttered this 
will, knowing it was forged, was clearly proved 
at the trial, He told the Proctor, that James 

Gion, 
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cents Gibſon, the ſuppoſed teſtator, was dead, and pro- 
ASB. . 
duced a letter to the ſame effect to corroborate 
the aſſertion. By this means he obtained a pro- 
bate as the executor named in the will; and the 
Judges are all of opinion, that if a forged inſtru- 
ment purporting to be a laſt will and teſtament, 
be uttered and publiſhed as a true laſt will and 
teſtament, under circumſtances manifeſting an 
intention to defraud, it is equally within the mean- 
ing of the AQ of Parliament, whether the ſup- 
poſed teſtator be in fact alive or dead. This 
opinion is founded on the authority of ſeveral 
caſes. 


(o)Report- In the year 1753, Timothy Murphy (a) was 

£5. 195". tried in this Court, for forging a Seaman's will; 

and though the man whoſe will was forged was 
alive, he was convicted and executed. 


(5) Ante, In the year 1773, John Stirling (b) a ſtudent 

Pass 108. in the Temple, was tried in this Court for forging 
a will in the name of his Laundreſs, by which 
means he obtained a conſiderable ſum of mon 
which was inveſted in her name in the public 
funds; and he was convicted and executed, tho? 
the Laundreſs was then alive. 


(ep In the year 17544 Anne Lewis c was indict- 
ne ed upon this ſtatute for uttering and publiſhin 

ter, P 116. as true a forged Power of Attorney from Elizabeth 

Tingle, Adminiſtratrix of her father Richard Tin- 

gle, decealed, a Marine on board the Hector. 

It appeared that Richard Tingie had died childleſs ; 

and a doubt was conceived, Whether, ſince t ere 

never was ſuch a perſon as Elizabeth, the daugh- 

ter of Richard Tingle, the offence was forgery 

within the meaning of the ſtatute? and eleven of 

the 
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the Judges were of opinion, That as the inſtru. CG 
ment forged wore the appearance of a Power of ; 
Attorney, it was within the Act, notwithſtanding 

the deed which ſhe had publiſhed, was impoſſible 

to be true. 


There is alſo another caſe, the King v. Bolland 
Ca), who was indicted in this Court for forging (4) Ante, 
the indorſement on a promiſſory note in the names. 
of James Banks,” whom he repreſented as a 
Wine and Brandy Merchant, living in Rathbone- 
Place; but in fact no ſuch perſon ever exiſted ; 
and, upon the opinion of the Judges being taken, 
Bolland was executed. 


In conſequence of this determination the priſo- 
ner received judgment of death. 


Ge Elizabeth 
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Case 168. Elizabeth Steel's Caſe. 
228 T the Old Bailey, in May Seſſion 1755 the 
the vilits- Grand Jury found a bill of indictment 


ow 3 againſt Elizabeth Steel for ſimple grand larceny. 
raigned, On her arraignment ſhe refuſed to plead. The 


tried, fen- Court directed the Sheriff to return a Jury in/tan- 

tenced and 

tranſport= Icr, and they were ſworn to enquire whether ſhe 

ed. ſtood mute of malice, or by the viſitation of God. 

Vide ante, The Jury returned a verdict, “ Mute by the viſi- 

page 347. tation of God.” The priſoner was remanded, 
and the queſtion referred to the conſideration of 
the Judges, Whether, under theſe circumſtances, 


ſhe could be tried upon the indictment ? 


Bro. Cor. In the Trinity Term following the Judges aſ- 


88 ſembled at Serjeants Inn Hall, and they were of 
en. 4. 


pl. 2 opinion, That a verdict finding a priſoner to be 
+3 All. pl. mute by the viſitation of God was not an abſolute 
Cromp. J. bar to his being tried upon the indictment ; for 
9. although a perſon ſurdus & mutus à nativitate is, 
141896 ths i contemplation of law, incapable of guilt, upon 
c:\eof a preſumption of ideotiſm, yet that preſumption 
Mee may be repelled by evidence of that capacity to 


lone „tried 
„eg Seſf. underſtand by ſigns and tokens, which it is known 


- 


2 that perſons thus afflicted frequently poſſeſs to a 


lar — 


ene f. for very great extent (a). Great diligence and cir- 
a capital cumlpection, however, ought to be exerciſed in 


Ctence: 3 


when upon 10 is tical 1 Cad! (e; 3 but it all means to CONnVey in- 


cideyn : * 
th: 3 elligence to the mind of ſuch a priſoner reſpect- 


city he was ing the nature of his arraignment ſhould prove 
MISS ned, incifeual, the Clerk of the arraigns may enter 
of Fogle the piva of Not Guilty; and then it is incumbent 
felony, and on the Court to enquire touching all thoſe points 
le t-nce of of which the priſoner might take advantage him- 

tanto?” ſclf; to examine all the proccedings againſt him 
ale, 317, with 
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with a critical eye; and to render him every ſer- 
vice conſiſtent with the rules of law. 


In the October Seſſion following the priſoner 
was again put upon her arraignment. On being 
aſked by the Clerk of the Arraigns, Whether ſhe 
was Guilty, or Not Guilty? ſhe replied, © You 
* know I cannot hear,” 


The Court, upon a ſuppoſition that ſhe could 
hear, repeatedly explained to her the nature and 
effect of the opinion of the Judges ; that it was 
in vain for her to attempt to elude her arraign- 
ment by pretended deafneſs ; for as ſhe muſt at 
all events be tried for the felony ſhe was charged 
with, ſhe would loſe, by ſuch pretence, the ad- 
vantage of aſking proper queſtions of the wit- 
neſſes. But all endeavours proving ineffectual, 
a Jury was again returned, and ſworn ** Well 
and truly to enquire whether Elizabeth Steel, 
<« the priſoner at the bar, ſtands mute through 
* wiltulneſs and obſtinacy, or by the viſitation 
* of God.” And the Jury again found a ver- 
dict, “Mute by the viſitation of God.“ The 
ſame Jury were immediately ſworn in chief, and 
charged to try the indictment. They found the 
priſoner Guilty; and at the cloſe of the ſeſſion 
ſhe received ſentence of tranſportation for the 
term of ſeven years (a). 


() Lord Hale ſays, ** But what if all this be found againſt the 
riſoner, what ſhall be done? Whether judgment of deatn ſhall 
x given to him, though ke never pleaded, ſeems yet undeter- 
nuned,” 2 vol. 317. 
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Thomas Reilly's Caſe. 


IIF. ſtatute 31 Geo. 2. c. 10. ſ. 24. enacts, 

„ That wholover ſhall willingly and know. 

* ingly take @ falſe cath, or procure any other 
perſon to take a falle oath, to obtain the pro- 


* tate of any will or wills, or to obtain letters 


of adininiſtration in order to receive the pay- 
ment ol any wages, pay, or other allow auces 
of money, or prize-money, due, or that were 
ſuppoſed to Le due, to any ofhcer, ſeaman, or 
other perſon intitled, or ſuppoſed to be inti- 
tled, to any wages, pay, or other allowances 
of money, or prize- money, for ſervices done 
on board any King's ſhip or veſſel, who has 
really ſerved, or was ſuppoſed to have ſerved, 
on board any King's ſhip or veſſel, every ſuch 
perſon ſo oftending ſhall be deemed guilty of 


ey nl „ felony, and ſhall ſuffer death as a felon, with- 


credit. CC 


out benefit of clergy.” 


At the Old Bailey, in July Seſſion 1787, John 


Miucdanici! was convicted on this ſtatute before 
James Adair, Eſq; Recorder, for taking a falſe 


vaih, hat one 


* 


4 * 


(c 


James Leteis, a Seaman on 
board his Mt agel s ſhip the Hannibal, died a 
Larchel lor, inicſtate, and without a parent, and 
mat he, Yun MMacdumicl, was his lawful bro- 
ther, and next of kin,” with intent to obtain 


letters of admimittration to the goods and chattels 
of tlie fad Vnes Leun, &c. In the courſe of 
the trinl it was diſcovered that a perion oi tlic 


1 
4 


121 


we of Toms Riv, ho appeared as a Wit- 


>, had taken advantage of tne pritoner 8 igno- 


rmer, and had ſuborned him to commit the of. 


fence 71 


Die Nelli, was accordingly commuted 
10 


. 
, 
l 


: 
f 


CASES IN CROWN LAW. 


to take his trial at the next Seſſion, and no judg- 9 IY's 


ment was paſſed upon the priſoner, n Mac- 
daniel. 


In the September Seſſion following, on the trial 
of the indictment againſt Re /y, or procuring 
John Macdaniel to take the ſaid falſe oath, Jah 
Macdaniel was produced as a witneſs on the part 
of the Crown. The Counſel for the priſoner 


(a) produced the record of his conviction in the vx. 
July Seſſion preceding, and ſubmitted to the Srepherd, 


Court, that his competency was thereby deſtroy— 
ed, notwithſtanding the conviction had not been 
yet followed by a judgment ; but the Counlel for 


the Crown (b) waived the argument upon this (dr Sil- 


point; and on Macdanicl's being called upon to Mr. 


ſay why the Court ſhould not give him judgment ing. 


to die, according to law, he pleaded his Majeſty's 
pardon in bar, and it was regularly allowed. 


The queſtion therefore was, Whether a ſpecial 
pardon granted after a conviction on his /latule, 
but pleaded and allowed in bar of the Judgment, 
reſtored the witneſs to his competency f; or, Whe- 
ther it only remitted him from the puniſhment 
to which he would have been liable in conſe— 


quence of an attainder : 


In favour of the priſoner it was contended, 
that as a pardon, by the particular manner in 
which it is penned, merely imports an intention 
on the part of the King to diſcharge the party 
from future puniihment, it was to be conſidered 
as a charler of remiſſion only; and could not, by 
conſequence and deduttion, be conſidered as a 
charter of reſtoration, fo as to remove the diſabi- 


jity to which the witneſs las once been rendered 
liable, 
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liable, and enable him thereby to prejudice the 
intereſts of third perſons, by giving evidence 
againit them, 


On the part of the Crown it was contended, 
that the King's pardon not only remits the pu- 
niſhment, but reſtores the convict to his plenam 


<a liberam legem. 


The Court were clearly of opinion, That in 
caſes of tclony a pardon from the Crown reſtores 
the competency of the convict ; and that the ver- 
dict againſt Macdanicl was to be conſidered as a 
conviction of a fe/ory committed through the me- 
dium of perjury, and not as a conviction of per- 


fury itfelt. The teſtimony of Macdanicl was ac- 


cordingly recsived in evidence, and the Jury ac- 
quitted Abraham Davis, and found Thomas Reilly 
guilty of the Fence with which he ſtood charged 
in the indidment. But the judgment was re— 


ſpited, and the caſe ſubmitted to the confiderati- 
on of the twelve Judges. 


Mr. Juſtice Yen in Tune 1788, after ſtating 
the particulars ot the caſe as above recited, deli- 
vered the opinion of the Judges to the followin 
efftea.—The learned judge who tried this indic- 
ment entertained ſome doubt reſpecting the com- 
petency of Macdanic's teſtimony. The caſe was 
accordingly reſerved for the conſideration of the 
Judges; and they are of opinion, That if Mac 
daniel had not received his Majeſty's pardon, 
tome doubt might have been entertained ; but 
as he was pardoned, and that pardon regularly 
allowed, they are clear that it not only reſpites the 
convict from puniſhment, but entirely abſolves 
lum from the crime, and reſtores him compleatly 


to 
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to his former competency and credit. The caſeR*111v's 
of Cuddington v. Wilkins, in Ld. Ch. Juſtice Ho- TO 
bart's Reports, is preciſely in point, and deciſive Hob. 67, 
of the queſtion ; for it is there expreſly determin-** 

ed, that the King's pardon doth not only clear 

the offence itſelf, but all the dependencies, pe- 
nalties, and di/abilitics incident to it. The Judges 
therefore are of opinion, That the teſtimony of 
Macdanicl was properly admitted in evidence; 

and that Thomas Reilly, the priſoner at the bar, 

has been legally convicted on this indictment. 


The priſoner received ſentence of death. 


Henrietta Radbourne's Caſe. Com oi 


At the Old Bailey, in July Seſſion 1787, 2 
Henrietta Radbourne was tried before Mr. in He ot 


Juſtice Wilſon, preſent James Adair, Eſq; Recor- perty trea- 
. . - 5 1 
der, on an indictment conſiſting of one count m 


murder, 


only; which charged, that ſhe © feloniouſly, combined 


ö pra ; one 
&* fraitoroiſly, wilfully, and of her malice afore- Gut, may 


thought, did kill and murder one Hannah io LY 
. 5 y ity of 
* Morgan, her miſtreſs. She alſo ſtood charg- the mur- 


ed upon the Coroner's Inquiſition for petty trea- der, and 


acquitted 
ton and murder. hs rea- 
ſon; and 


The deceaſed ſurvived for ſeveral weeks the man 


mation be- 


blows and wounds which were the cauſe of her fare a Jul- 
* * — . . A A 
death. During this interval, and before ſhe was b de de. 


ce: fed on 
oath, max be given in evidence on the trial, th the informant was not appre= 


henſf:;e of death, and tho' the information be ſigned by one witneſs only. 


apprehenſive 
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Rav- apprehenſive of, or, from the evidence of the 
HOURNES>.. 


Caze, {urgeon who attended her, had any reaſon to ap- 
prchend her approaching diflolution, ſhe gave 
an information upon oath, before a Juſtice of the 
Peace, which was read deliberately over to her 
in the preſence and hearing of the priſoner, then 
ſigned by her, and authenticated by the magi- 
ſtrate; and he was the only ſubſcribing witneſs to 
it. This information, being regularly proved, 
was admitted in evidence againit the priſoner 

(a)Sce the (a); but the fact having deen committed at the 
_ o 7* dead of night, there was no pyſitive evidence, 
for wor, either by the contents of this information, or by 
7.2 74 $ the ſeveral witneſſes who were examined viva voce, 


1788, where that the priſoner was guilty. 


«11 infor- 
mation be- 
ſore a Juſ- The evidence, however, though entirely cir- 


tice of =_ cumſtantial, was extremely ſtrong ; but as there 


Peace, e 


ven by the was not any fet of circumſtances proved by two 


deceaſed, 
cecearcd, witneſſes, the learned Judge thought the priſoner 


had receiv- could not be legally convicted of the charge of 


the petty trcalon, the law requiring two witneſſes to 
mortal o 


wound, convict a pcrion of that ollence. 

was ad 

mitted to 

be read a- "The Jury found the priſoner guiliy, both on the 
La! inſt the I} -} oN J 0 > 5 

toner by indictment and inquiſition, of the murder only. 
1.4 Ch. B- The verdict was entered upon the record, Jury 
D ' fa iy Gully of the * wilful murder, but Not Gulty 
no: appear * of the treaſon.“ 

that ſhe 

was ap 

pechenſive The judgment was reſpited upon this convic- 


5 , tion, and two queſtions were ſubmitted to the 
deuth, f conſideration of the twelve Judges.— ir/t, Whe- 
ther a priſoner can be convicted of murder upon 

an indictment or inquiſition for petty treaſon ? 

That is, Whether the acquittal for the petty trea- 

lon docs not involve in it an acquittal of the mur- 

der 
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der alſo ?—Seccondly, Whether the information . 
of Hannah Morgan, the deceaſed, authenticated Ca++. 
by one witneſs only, was legally received in cvi- 


dence ? 


Mr. Recorder, on the firſt day of the Decem- 
ber Seſlion following, reported, that it was the 
unanimous opinion of eleven Judges, Lord Man/- 
field being ablent, that the learned Judge did right 
in admitting the information of Hannah Margan 
to be received in evidence, and that the priſoner 
was legally convicted of murder on the indictment 
and inquiſition for petit treaſon. 


The priſoner zccordingly reccived lentence, 
and wes executed, 


2 es 627 0 
Juin Ha: V2Y S Cate. Cac£r 171. 


T Chelmsford Summer Aſſize 1787, for If a horſe 
the County of Etlex, | N. Harvey was be purcha- 


ſed, and 
indicted before Mr. Juſtice G:u/d tor horſe-ſteal- detivere.! 
in © the bur — 
Bo er. it is not 


felony, the“ 
The proſecutor had ſent his ſervant with the be ie. 
horſe to Harlowbuſh Fair, in order to ſell it. The e 
priſoner met the proſecutor, to whom he was per- it, A gran 
ſonally known, in the fair. © I hear,” ſays the CORD” 
priſoner, © you have a horſe to fell. I think money: 
he will ſuit my purpoſe; and if you will let 
„ me have him a bargain, I will buy him.” 
The priſoner and the proſecutor walked together 
into the fair; and upon a view of the horſe, the 


proſe- 
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proſecutor ſaid to the priſoner, ©* You ſhall have 
the horſe for Eight Guineas;“ and calling to 
his ſervant, he ordered him to deliver the horſe 
to the priſoner. "The priſoner immediately mount- 
ed the horle, ſaying to the proſecutor, that he 
would return immediately and pay him. The 
proſecutor replied, © Very well, very well.” 


The priſoner rode away with the horſe, and never 
returned. 


The Court. It is impoſſible by any conſtruc- 
tion whatſoever to make this caſe a felony. The 
caſe in Kelynge's Reports, 82. where a man rides 
away with a horſe, which he had obtained on 
pretence of trying its paces, was a conditional 
delivery. Major Semple's caſe (a), which is the 
moſt recent of the kind, and included a conſide- 
ration of the King v. Pares (b), was a delivery for 
a ſpecial purpoſe, or rather a contract of unlimited 
duration. But in the preſent caſe the delivery 
was unconditional, and the contract was com- 
pleated. It was a ſale; and the paſſeſſion as well 
as the property was entirely parted with. The 
priſoner has defrauded the proſecutor of the price 
of the horſe, but not of the horſe itſelf; and his 
only remedy is by action to recover the Eight 


Guincas : but the priſoner cannot be indicted 
for a felony. 


William 
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William Morris' Caſe. Care 171. 


SERIEANTS INN HALL, MichAkLMAS TERM, 
18 Geo. 3. 


A? the Old Bailey, in July Seſſion 1987, The word 
George Horne was indicted on the ſtatutes 4e 
of 12 Anne, c. 7. and 2 Geo, 2. c. 25. for ſteal- 1y Et 
ing two Bank Notes in the dwelling-houſe of i, a = 
Stephen Sullivan, Eſq; the property of the ſaid aeellarb. 
Stephen Sullivan; and William Morris ſtood charg- ee 
ed in the ſame indictment on the ſtatutes of * 55 
Will. and Mary, c. 9. ſ. 4. and 5 Anne, c. 31. F. 
ſ. 5. for receiving the ſaid Notes, the property rr 
and chattels of the ſaid Stephen Sullrvan, he the e, 
ſaid William Morris well knowing the ſaid notes — 
and chaitels to have been feloniouſly ſiolen, nale been 
There was another count charging William Mor- 8 
ris as an acceſſary after the fact at common law, 

with harbouring and maintaining the principal 


felon. 


The priſoners were found Guilty on all the 
counts, (except that which charged Morris as an 
acceſlary at common law) on very clear and ſatiſ- 
factory evidence; but the Counſel (a) tor William (a) Mr. 
Morris ſubmitting two objections in his favour oY 
to the Court, they were extremely well argued 
both tor the priſoner and for the Crown ; and the (5) N. B. 
Court reſerved the caſe for the opinion of the 2 oy 
twelve Judges. alſo tohave 


argued in 


. f. f 
On the 14th November following all the Judges, the e 


except Lord Mangſield and Lord Chief Baron Eyre, te but 
: ? the Judges 
aſſembled at Serjeants Inn Hall, and the caſe was determin- 


again argued by Mr. Knw/ys on bchalt of the © !9bear 


one Coun— 


priſoner (b). ſel only. 
Firſt 
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Firſt Objecion. There 1s a fatal variance in 
the indictmeat, between the count againſt the 
principal, and the count againſt the acceſiary. 
'The ſirit charges the things ſtolen to be the pro- 
perty of Stephen Su/lrvan, and the ſecond charges 
them to be the notes, property, and chattels "of 
Slephen Sullivan, There cannot be an acceſſary 
for receiving ttolen*goods, unleſs the goods ſto- 
Jen are of ſuch a kind as are legally included 
within the meaning of the words “ gogds and 
e chattels (a,; for no other kind of goods can 
be the lubjeR of larcenv. Ihe word property is 
not ſynonimous with gd. or chattcls ; for a man 
may have a property in many things which, in 
reſpect of the vileneſs of their nature, are not the 
ſubject of theft, as maſtitis, blood-hounds, cats, 
monkeys, Sc. (b). So allo, if they reſpect the 
realty, as a box in which charters are contained, 
although the box may be of great value, and it 
ſtolen, without the charters in it, would have 
been the ſubject of an indictment of larceny. 
Ihe framer of the indictment therefore having 
confined the ſubject of it by a certain deſcription, 
it ſhall not be now permitted to define the thing 
ſtolen more ſtrictly in the charge againſt the ac- 
coſſary than they have done in the charge againſt 
ar; anceffary than they have done in the charge 
aint the principal: Being called property as to 
x pruicipal, it cannot be conitrued chaticls as to 
the acceſſary. 


Second Objection. The receiving of Bank- 
Notes, knowing them to have been ſtolen, is not 
flony, cither by the common law, or by the 
ſtatutoes on whien the charge A zainſt the acceſſary 
is founded. The recciving of ſtolen goods was 
at common law a miſde:nennor only; and a man 


could 
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could not be guilty as an acceſſary after the fact, Mn 
except by receiving the felon hamſelf. But it is 
_ enacted by the ſtatutes of the 3 Will. and Mary, 
c. 9. ſ. 4 and 5 Anne, c. 31. ſ. 5. Ihat who- 
** ever ſhall buy or receive any Goods or Chat- 
tels that ſhall be feloniouſly taken or ſtolen 
* from any other perſon, knowing the fame tv 
„be {tolen, ſnhall be taken and deemed an accei- 
* ſary to ſuch felony after the fact, and ſhall in- 
* cur the ſame puniſhment as an acceſſary to the 
5 telony aiter the felony commutted.”” The 
queſtion therefore is, Whether Bank-Notes can 
be conſidered as Goods and Chattels within thc 
meaning of theſe ſtatutes ? Bank-Notes wee nat, 
at common law, the ſubject of larceny ; tor ai- 
though that offence is defined to be the felonious 
taking and carrying away the Goods and Chut- 
tels of another (a), yct it has always been con- () Coley 
fined to the mere perſonal Goods and Chattcis of arg $3 
another, which do not extend to every ſpecies of 
perſonal property of which a man may become 
poſſeſſed. The words bona et catalla do not of 
their proper nature extend to charters, or to any 
evidences concerning the freehold or inheritance, 
or to obligations, or to deeds, or to other ſpeci— 
altics (5) ; and therefore it is laid by Lord Dyer, (5 ene 
that an action of trover will not lie for a bond, 
nor can the value of it be demanded by the name 
of Goods and Chattels (c). Among this ſpecies (-)i)er,;. 
of property, which were not the tubjects of lar- 
ceny, becaule they were not compretieided within 
the legal idea of Goods and Chattels (, were | , «. 
PBank-Notes, and every other deſcription of pro- 
perty which is within the denomination of 2 852 
Cloſe in Action. But it is enadted by the fiatute Voir 4 
2 Geo. 2. c. 25. ſ. 3. hat if any perſon or 
perſons ſhall ſteal or take by robbery any Ex- 
by chequer 


„ 47. 
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„ chequer Orders, Exchequer Bills, Bank-Notes, 
„ Bonds, Bills of Exchange, c. notwithſtand- 
ing any of the ſaid particulars are termed in 
© law a Choſe in Action, he ſhall be deemed guilty 
of felony, of the ſame nature, and in the ſame 
© degree, as it would have been if the offender 
© had ſtolen any other goods of the like value with 
* the money due on ſuch orders, bills, bonds, 
„ notes, c. or ſecured thereby.” This ſtatute 
undoubtedly makes Bank-Notes ſo far Goods 
and Chattels, as to make them the ſubject of lar- 
ceny, but no further; it does not ſay that the 
receivers of ſtolen Bank-Notes ſhall be conſidered 
as acceſſaries after the fact, or that Bank-Notes 
ſhall be conſidered as Goods and Chattels to all 
intents and purpoſes whatſoever. As to the pro- 
viſion, that ſuch perſons who ſhall ſteal them 
ſhall be puniſhed “ in the ſame manner as if the 
„had ſtolen other goods of the like value,” the 
word “= goods,” in this part of the Act, is not 
uſed in the ſtrict, legal, and technical ſenſe of the 
term, but is only put as an inſtance, and uſed 
in the general and colloquial acceptation of the 
word, as ſynonimous to “ property” in general. 
If any doubt could be entertained on this ſubject, 
the opinion of Lord Mansfield in the caſe of Mil- 
ler v. Race (a), long ſubſequent to the paſſing 
of the Act, would certainly remove it; for his 
Lordſhip expreſly declares, that Bank-Notes do 
not reſemble, and therefore ought not to be com- 
pared, to goods, ſecurities, documents, and other 
chattels; but are to be treated as money, or 
caſh; and it has been uniformly held, that 
money cannot be included within the mean- 
ing of the words “ Goods and Chattels.” In 
(b) Davidſau's caſe, at Carliſle Aſſizes 1766, a 
man 
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man was indicted for receiving money, knowing Von: 


it to have been ſtolen; and Mr. Juſtice Bathur/# 
was clearly of opinion, that money was not within 


the ſtatutes 3 Will. and Mary, c. 9. or 5 Anne, „ . 


c. 31. In the caſe of Hoolcomb v. Woolcomb, it 
was held by Lord Chancellor King, that the rea- 
dy money and bonds of a teſtator do not paſs by 


the word © goods.” Mr. Juſtice Taſer allo ſays, pofe- -+ 


that money is not within the 10 and 11 Will. z. 
c. 23. which makes it a capital oftence to ſteal 
any goods, wares, and merchandizes, to the value 
of five ſhillings, from a ſhop or warehouſe. But 
even admitting that Bank-Notes were now taken 
to be Goods and Chattels by virtue of the 2 Geo. 
2. c. 25. to all intents and purpoſes whatſoever, 
yet it would be impoſſible to include the receivers 
of them under the 3 Will. and Mary, c. 9. and 
5 Anne, c. 31. becauſe © Baut. Notes“ could 
not be at that time in the contemplation of the 
Legiſlature as goods and chattels. All bonds, 
bills, notes, and other ſecurities were then Choſcs 
in Action, and could not be included, by any 
conſtruction, within the meaning of the words 
& Goods and Chattels;“ for thoſe words can only 
refer to the receipt of ſuch things as were Gocils 
and Chattels at the time the Acts were paſled. 


The ſtatute of the 31 Fliz. c. 12. takes away Fo- 


clergy from acceſſaries after the fact in horle- *” 


ſtealing ; but it has been held that the ſtatute 
only extends to ſuch offenders as were accetlaries 
at the time the Act was made, viz. accellaries at 
the common law ; and theretore a man know- 
ingly receiving a ſtolen horſe, it he did not ali» 
receive the felon, was not within the Act. It is 
true, that ſuch an offender may now be punithed 
as a receiver of ſtolen goods under the 5 Anne, 
c. 31. 


After 


2 
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After the argument was cloſed, the auditors 
were ordered to withdraw, and the Judges con- 
ferred among themſelves upon the ſubject. 


Mr. Baron Perryn, in January Seſſion 1788, 
after ſtating the particulars of the caſe, delivered 
the reſult of their conference to the followin 
efiect :—This caſe was reſerved in July Seſſion 
laſt by Mr. Roſe, and referred to the conſidera- 
tion of the Judges on two grounds. Firſt, On a 
variance between the count againſt the principal, 
wherein the notes are charged to be the property 
or Steen Sullivan, and the count againſt the ac- 
ceſſary, wherein they are charged to be the pro- 
Party and chattels of Stephen Sullivan. Secondly, 
i hat the receiving of Bank-Notes is not within 
any Act of Parliament which makes receivers ac- 
cetiarics after the fact. On the firſt day of laſt 
Michaelmas Term, the Judges, on a conference 
tad by them, directed Counſel to be heard on 
theſe objections ;z and on the 14th of November 
the caſe was argued before ten Judges with great 
ability, and very much at large, by Mr. Knowlys. 
he Judges have ſince conſidered of thoſe argu- 
ments; and with reſpect to the firſt objection, 
tity are unanimouſly of opinion, that the word 
Chatlels,“ in the count againſt the acceſſary, 
may be rejected as ſurpluſage. The ſubje& of 
che ſecond objection has occaſioned a difference 
&f ſentiment among the Judges; but a majority 
of them are of opinion, in which opinion I con- 
car, that Calye's Caſe, 8 Co. 33. Channel v. 
{*an;bitiom, Neu. 68. and particularly Millar v. 
R. ice, 1 Bur. 457. are in point; and that 
% Bank-N:ztcs" are not © Goods and Chattels"” 
within the meaning of the ſtatutes of the 3 Will. 
aid Marv, c. 9. and 5 Anne, c. 31. and that 


the 
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the judgment againſt W/liam Morris, the priſo- n 
ner at the bar, mult conſequently be arreſted, 8 


The priſoner was accordingly diſcharged. 


Dean's Caſc. Case 193, 


HE priſoner was indicted at the Old Bailey, Iu what 
+ MINNET 4 


in September Seſſion 1787, for putting e ,./:»-er 


— 


counterfeit money, contrary to the proviſions of may at 
pleadde 


8 and q Will. 3. c. 26. {. 6. by the name of Themas and red; 

Dean. anna cone 
vic de- 
privea of 


On being put to the bar to be arraigned, he + clergy 
pleaded by Counſel ore tenus, that his name was of, en- 
John and not Thomas Dean. Ihe Clerk of the . 
Arraigns on behalf of the Crown replied, that 
he was as well known by the name of Thomas 
as by the name of John Dean; and upon this re- 
plication the iſſue was joined. 


The Sheriff returned a Jury in/?anter to try this 
iſſue, and it was found for the Crown; upon 
which the priſoner pleaded over to the felony, 
Not Guilty. 


He was immediately arraigned upon the indict- 
ment, and put upon his trial ; and the Jury tound 
him Guilty. 


On being aſked by the Clerk of the Arraigns, 
what he had to ſay why judgment of death ſhould 


not be paſſed upon him according to law, he pray- 
D d ed 
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lass ed to be allowed the benefit of ciergy. Againſt 
this plea, the Counſel for the proſecution filed a 
counter-piea, which alledged that the priſoner was 
not entitled to the benefit of the ſtatute, becauſe 

it had been before allowed to him. 


Ihe Court gave the priſoner time till the enſu- 
ing Seſſion to frame a replication to this counter- 
plea; but he died in Newgate in the intermediate 
time. 


CM 174 Andrew Redman's Caſe. 


A bad in- T the Old Bailey, in September Seſſion 1787, 
— 4 before Mr. Juſtice Groſe, John Cooper was 
made good indicted for grand larceny ; AN Do Thomas Upton, 
ine, 2% in. Farrel Kernan, and Andrew Redman, were charg- 
—— ed in the ſame indictment, on the ſtatutes of 


let, fuch 3 Will. and Mary, c. 9. ſ. 4. and 5 Ann. c. 31. 


words as {, 5. as acceſſaries after the fact. 
ohſtruct the 5 


ſeule of it. 


The charge in the indictment againſt Andrew 
Redman was in theſe words: * And the Jurors, 
& &c. do further preſent, that Andrew Redman, 
late of the pariſh of, &c. fix cotton ſhirts, of 
<« the value of twenty-five ſhillings, being other 
e part and parcel of the goods and chattels ſo 
* aforeſaid feloniouſly ſtolen, taken, and carried 
« away, feloniouſly did receive and have (he the 
&« ſaid {;;drew Redman then and there well Know- 
ing the ſaid goods and chattels to have feloniouſly 
talen, taken, and carried away) againſt the 
: form ot the ſtatute,“ &c. 


The 
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The words of the ſtatutes are, “ That if any 
« perſon or perſon ſhall buy or receive any goods 
* or chattels that ſhall be feloniouſly taken or 
* ſtolen from any other perſon, knowing the 
« ſame to be teien, he or they ſhall be taken or 


* 
* 


* deemed an accetlary or acceilarics to ſuch felony 
« after the fact, &c. 


It was objected, before Mr. Serjeant Adair, 
Recorder, in arreſt of judgment, that in that part 
of the indictment which ſhould have imputed to 
the acceflary a knowledge of the felony before 
committed, the framers of it had uſed the rent 
zenſe of the infinitive mood of the active auxiliary 
ro HAVE, viz. © to have feloniouſly ſtolen,” in- 
ſtead of the paſt time paſſive of the neuter verb 
TO BE, viz. © to have been feloniouſly ſtolen.” 


The Recorder upon this objection reſpited the 
judgment, and ſubmitted the caſe to the opinion 
of the twelve Judges. 


In October Seſſion 1787, the priſoner was put 
to the bar, and informed by Mr. juſtice Heath, 
that upon mature conſideration the Judges were 
_of opinion, That the indictment might be ſup— 
ported by rejecting as in/cn/ibie the words which 
obſtruct the ſenſe, v!z. the words, © to have ;”” 
and then the indictment would run thus, “the 
& ſaid Andrew Redman, then and there well know- 
“ ing the ſaid goods and chattels feloniouſly ſto- 
& len, taken, and carried away.“ 


The priſoner upon this determination received 
ſentence to be tranſported for the term of fourteen 
Du 2 years, 
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Sha years (a) to commence from the time of his con- 


Civ iction. 


(7) See 4 
Geo.1.c.11- 4 8 


cw 175. Durham and Crowder's Caſe. 


The renes LD-BAILEY, December Seſſion 1787, the 


e priſoners were tried before Mr. Baron Perryn 


er app for burglary in the dwelling-houſe of Hannah 
ver 'v a * . b 4 * * - — 
age. More, and ſtealing therein a great quantity of 
ſ-if againſt wearing apparel, 

the fingle 


e — 7 The only evidence which affected the priſoners 


* 


many 8 f Sr aroſe from the teſtimony of one Trancis Fleming, a 
;« rather a Pawn-brokcr, who had been in the habit of re- 
matter of ceiving ſtolen goods ſor a ſeries of years, but 
with the Who had impcached a great number of the prin— 
Court,tl--1 cipal offenders, and had been bound over by the 
agen Juſtices of the Peace to give evidence againſt 


mw nd a them, as a witneſs for the Crown. 
«HL ONET 


muy be . 
convicied The priſoner's Counſel, by an examination of 
6: uch Fleming on the voir dire, endeavoured to prove 
if the Jury him an accomplice in the burglary, in order to- 
canoe! form an objection againſt the competency of his 
believe ſo evidence; on the ground that no previous teſti- 
6 red mony of the pritoners guilt had been given, and 
that under ſuch circumitances the uncorroborated 


teltirmony of an accomplice could not be received. 


But the Court ſaid, that Fleming was to be con- 
ſidered rather as an acceſlary after the fact than 
as an accomplice in the fact; but even admitting 
that be had been an accomplice, the objection 
would only go to his credit, and not to his com- 


peteucy. 
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petency. This matter was determined by all the Pn 
Judges on the firſt day of the preſent Michaelmas ye n's 
erm. Mr. Juſtice Buller had tried a priſoner Cs. 
lor felony, and he was convicted on the evidence 

oi the accomplice only: he referred the caſe to 

the twelve Judges; and the ten Judges who were 
pre:ent were unanimouſly of opinion, That the 
circumſtance of his being an accomplice went to 

his credit only, and that his evidence might be 

left with the Jury, although it was entirely un- 
corroborated by any other teſtimony; and that 

the practice of rejecting an unſupported accom- 

plice, is rather a matter of diſcretion with the 
Court, than a rule of law. 


'The Court accordingly told the Jury, that the 
caſe depended entirely on the evidence of I! leming 


and after ſome deliberation, they found the pri- 
ſoners guilty. 


This matter was afterwards mentioned to the 
Judges, and the priſoners at the end of the Seſ- 
lion received ſentence of death. 


\ 
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Cass 176, Thc King again V\ yer. 


IN THE KING'S BENCH, MICHAELMAS TERM 1787. 


Ap f. ner HE defendant was brought before the Court 
pe "ging under a writ of Habeas Corpus, and prayed 


inglvre- that he might be admitted to bail. On reading 
Nee the the return it appeared that he had been commit- 
mird he ted on a charge of receiving part of the cargo be- 
Thames, longing to a veſſel in che river Thames, he well 


i not em knowing the ſame to be ſtolen. 

tire! ti be 

baile; for 

the olievce Tt is enacted by the ſtatute 2 Geo. 3. c. 28. ſ. 12. 

e * That every perſon who ſhall buy or receive any 

not-xp.«\. part of the cargo or loading of, or any goods, 

ſed to be lo ce ſtores, or things of or belonging to any ſhip 

tute 2 Geo. or veſſel in the river Thames, knowing the ſame 

3. e. 28. <« to be ſtolen or unlawfully come by, or ſhall 
& privately buy or receive any ſuch goods, ſtores, 
4 or things, &c. ſhall, being thereof convicted 
„ by due courſe of law, (although the principal 
& felon or felons has or have not been convicted 
& of ſtealing the ſame) be tranſported for ſour— 
& teen years, according to the laws in force for 
the tranſportation of felons.“ 


(pr A, It was contended in favour of the priſoner Ca), 

5 +” 8 7 that the offence deſeribed by the ſtatute was a miſ- 

— demeanour only, and not a felony; for that as 
be legiſiature bad not expreſsly enacted that it 
would be a ſclony, it could not be ſo made by 
conitrociion and implication; and that the con— 
clauing words of the clauſe were merely explana— 
tory ot tie ue and manner of puniſhment, and 
not deſc: iptive of the kind of offence. 


On 
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On the part of the proſecution it was contend- %Y*®'5 
ed Ca), that the offence for which the priſoner 
was committed was felony, and therefore the Ae 
Court would not admit him to bail. By the 3 * 
and 4 Will. and Mary. c. 9. ſ. 4. receivers of 
ſtolen goods may be proſecuted as felons; and by 
1 Ann. ſt. 2. c. 9. ſ. 2. may be puniſhed as for a 
mildemeanour, where the principal felon is not 
convicted. The ſtature therefore under which 
the priſoner ſtands committed, muſt be conſider- 
ed in pari materia ; and although the 12th ſection 
does not in expreſs words declare, that ſuch offen- 
ders ſhall be felons, yet it is evident they were 
intended by the Legiſlature to be fo conſidered ; 
for by ſection 14. any perſon ſtealing or unlaw- 
fully receiving ſtolen goods, knowing the ſame 
to be ſtolen, ſhall, on diſcovering two other of- 
fenders, be intitled to a pardon for all /uch fe- 
lonies. 


The Court being of opinion that the offence 
was FELONY, the priſoner was remanded. 


William Hovyrc's Cafe. Cann 579. 


T the Old Bailey, in January Seſſion 1788, In what 
William Howe was convicted before Mr. Juſ- p99... 


tice Wi//on, preſent I.. C. B. Eyre, on the ſtatute forthe pre- 
1 1 * * Ati 

6 Geo. 3. c. 36. for ſpoiling and deſtioying in ute, 

the night-time, five sHRUUAS called /froect bay-trees, t,, | 


; 4 | 2 . . plants, Ke. 
of the value of five ſhillings, growing in an inclol- Ae 
ed ground belonging to Robert Palethorp. pounded. 


A doubt 
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A doubt aroſe, Whether the ſtatute of 6 Geo. 3. 
36. which makes the Sms telony, puniſhable 


with traniportation for {ven years, was not vir— 
tually repealed by the ſtatute of 6 Geo. 3. c. 48. 
which males the offender liable to pecuniary pe- 
naltics only, on his firſt and ſecond conviction. 
Upon this doubt the judgment was reſpited, and 
the cale referred to the conſideration of the twelve 
Judges. 


The ſtatute of 6 Geo. 3. c. 36. enaQts, © That 
all and every perſon and perſons who ſhall in 
the night-time pluck up, break, ſpoil, or deſtroy, 
or carry away, any root, ſhrub, or plant, roots, 
ſhrubs, or plants, of the value of five /hillings, 


and which ſhall be growing, ſtanding, or being, 


in the garden-ground, nurſery-cround, or other 
incloſed ground, of any perſon or perſons whom- 
joever, ſalt be deemed and conitrued to be 
guilty of F:zLoxy, and the Court have autho- 
rity to tranſport ſuch offenders for ſeven years.“ 


The ſtatute of 6 Geo. 3. c. 48. ſ. 3. enaQts, 

it all and every perſon who ſhall pluck up, 
or cut, ſpoil, or deirov. or take or carry away, 
any root, fhrub, or plant, roots, ſhrubs, or 
plants. out of the fields, nurſeries, yardens, 
or garden-groun.3, or other cultivated lands, 
of any perion or ».r{ons whomfoever, without 
the conſent of tlie owner or owners thereof firſt 


* had and obtained, and ihail be thereof convict— 


ed on the oath or one or more witneſs or wit- 
neilcs, before one or more Juſtice or Juſtices 
ot the Peace for the county or place where the 
ollence ſhall! have been committed, ſhall for 
the 77/7 fence forfeit any ſum not exceeding 


„ forty 
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N 


previous to and attending ſuch conviction.— 
« AND if any perlons ſo convicted ſhall again 
& commit the like offence, and ſhall be thereof 
„convicted in manner atorelaid, ſuch perion and 


- perlons thall torteit tor luch econ. once any 


& with the coits and charges, &c—ANvD if an 


* perlon io betore convicted, ſhall a third time 
& commit the like offence, and {hall be thercof 
convicted, ſuch perion for ſuch third oflence 
„ {hal be deeined guilty of felony ; and the Court 
„ hath authority to rrantport ſuch perſon for the 
5 ſpace ot ieven years.“ 


Mr. Baron Thompſon, in the February Seſſion 
following, delivered the opinion of the Judges. 
At a meeting of the Judges, from which only 
one was ablent, this caſe was taken into conſi- 
deration; and they are unanimoufly of opinion, 
That the ſtatute of 6 Geo, 3. c. 36. upon which 
the indictment is founded, is not repealed by the 
{tatute of 6 Geo. 3. c. 48. 1. 3. Lie firſt ſtatute 

applies only to the ollence of ſtealing or deftroying 
ſhrubs of the value of five ſhilliings, in the 146 b 
time, and does not at all extend to the ſtealiug or 
deitroying ſhrubs in the d-lie, be their value 
to what amount it may. Ihe {econd ſtatute was 
palled during the ſame ſeſlion of Purlianicit as the 
tirit itatute, and it recites the practice which pre- 
vailed of ſtealing and dettroying roots, ſmrubs, 
and plants, many of which, lavs le preamble, 
are of great value; and to protect this tpecies of 
property both by day and night, this Act was made. 
— | hele itatutes, therelore, are to be annere 
in pari materia, as compoling one iyicem of la: 
and when taken together their proviſions will 


ſtaud 


ſum not exceeding fve peut, & c. together 
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0 * forty ſhillings, &c. together with the charges Hows 
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Hows's ſtand thus: If the property taken or deſtroyed | 

. pe of the value of five ſhillings, and the offence 
be committed in the night-time, the offender may 
be proſecuted for the felony, under the 6 Geo. 3. 
c. 26.—It the property be under the value of five 
ſhillings, and taken or deſtroyed by night or by 
day ; or being above the value of five ſhillings, 
and under forty ſhillings, is taken or deſtroyed 
in the day-time ; the offender can only be puniſh- 
ed by the penalties inflicted by 6 Geo. 3. c. 48. 
ſ. 3.—The Judges therefore are all of opinion, 
That the priſoner was properly convicted upon 
the firſt mentioned ſtatute. 


The priſoner was fined One Shilling, and im- 
prifoned fix months. 


The King azain/t Judd. 


Case 15%. IN THE KING'S BENCH, HILARY TERM 1788, 


ENRT FUDD was committed to Hertford 


In a com- 


mitmen: gaol, by a warrant under the hands and ſeals 
4 1 of eleven Juſtices of that county, on the oath f 


neceflary George Sworder and others, charging him, “with 


to alledge © giving two guineas to one Daniel Wright, 
fence das (which D. Wright ſtands convicted of a buryla- 


f eulen & ry in the dwelling-houſe of the ſaid George 
done; its 

ſufficient: if enou h appears for the Court to collect whe ther the charge be ſelo- 
ny or not, andrthey vill accor iungly /, or remand the priſoner —Setting fire 
to a parcel of unthiefhed wheat, is not felony within g Geo. 1. c. 22. 


& Sworder ) 
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& Sworder) to diſturb the dwelling-houſe of the 1" Lora, $ 


& ſaid George Sworder. AND AL$0—-with piv- 
ing to Nathaniel Rand, about a fortnight after 
“ harveſt laſt, a guinea and a half, to lp on 
« with the ſaid George Sworder as the ſaid N. 
Rand had then begun, and to do him the ſaid 
* George Sworder all the miſchief he could, except 
killing him.—AND for being acceſlary with tlie 
& ſaid N. Rand, who was committed to Hertford 
«© gaol on the oaths of the aid George Swordcr 
and others, as well as upon his own confeſſion, 
& in wilfully and maliciouſly ſetting fire to a par- 
ce cel of unthreſhed wheat, in the night, the pro- 
* perty of the ſaid George Swoorder ; and which 
« he the ſaid N. Rand hath confelſed he did at 
e the requelt of the faid Henry Judd.“ 


On Monday 4th February 1788, the priſoner 
was brought up to this Court from Hertford gaol 
by Habeas Corpus to be bailed ; and his commit- 
ment being read, it was contended by Mr. Sv. 75 
ter and Mr. Fielding for the priſoner, that the 
warrant contained no charge of felony, and there— 
fore he was entitled to be bailed or diſcharged, 
by virtue of the ſtatute 31 Car. 2. c. 2. 


ir. Erſkine, Mr. Mingay, and Mr. Garrotu, for 
the Crown, admitted that the firſt two charges in 


the warrant did not contain ſuch a deicription of 


felony as would intitle them to expect that the pri- 
ſoner ſhould be remanded; but that the third 
charge contained a full and ſufſicient defcription 
of an acceſſary at common !aw to the felony , created 
by the ſtatute 9 Geo. 1. c. 22. which enacts, 
« That if any perſon or perſons ſhall ſet fire to 
any houſe, barn, or outhoule, or to any hovel, 
& cock, mow, or ſtack of corn, ſtraw, hay, or 

„ wood; 
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ros © wood; or ſhall by gift, or promiſe of mon 


* or other reward, procure any of his Majeſty's 
<* ſubjects to join him or them in any ſuch unlaw- 
& ful act, every perſon ſo offending fall be guilty 
0s fclony, without benefit of clergy.” 


The priſoner's Counſel replied, that acceſſaries 
at the common law, unlefs there was a ſtrong 
preſumption of their guilt, ariſing from an indict- 
ment having been found againſt them, were en- 
ti:led to be bailed ; that the warrant only charged 
the principal “ with wilfully and malictouſly {ct- 
ting fire to a parcel of unthreſhed wheat,“ and 
no ſuch offence was made felony by the fare : 
and admitting it was an ofience within the mcai- 
ing of the ſtatute, yet the warrant would be de- 


tective, in not charging it to have been done 


feloniouſly. 


Mr. Juſtice 4/þhur/t.—However improper the 
detendant's conduct appears to have been upon 
the proceedings belore the Jultices, yet unleſs it 
appears upon the face of the commitment itfelf 
that the defendant is charged with a felony, we 
are bound by the Haveas Corpus Act to diſcharge 
him; raking ſuch bail for his appearance to take 
his trial as we in our difcretion ſhall think fit, ac- 
cording; to the ch cumſtances of the caſe: the queſ- 
tion therefore is, Whether there 1s ſpeciſied in 
this commitment ſuch an offence as amounts to fe— 
lony ? It is admitted that neither of the firſt two 
charges amount to felony. The laſt charge is, 
that the defendant was an acceſſary with Rand in 
«wilfully and malicioufly letting fire to a parcel of 
unthreſhed wheat, withour alledging that the of- 
fence was done fel /y. and although it is not 
neceſiary that the word “ feloniorfly'? ſnould be 

uſcd 
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uſcd in the committment, yet it ought to appear 
on the facts ſtated to be in law a felony, and 
within the deſcription of the Act. Now the ſta- 
tute has only made it felony to ſet fire to a cock, 
mow, or /tack of corn, and the defendant is not 
charged with either of theſe. We muſt ſuppoſe, 
that the Legiſlature well knew the meaning of the 
words they have uſed; and if a Juſtice of the 
Peace utes the ſame words, we are bound.to ſup- 
poſe that he intended them in the fame ſenſe; 
but if he makes uſe of other words, he muſt be more 

reciſe. Now, here, a parcel of unthreſhed wheat 
is too looſe a deſcription. It does not come within 
the deſcription of the Act. We cannot ſay how 
much is meant by the word parcel. Twenty ears 
of wheat may be called a parcel; but can never 
be conſtrued either a cock, mow, or fack. I am 
therefore of opinion, that as the warrant of com- 
mitment does not charge the defendant with a 
felony, we are bound to bail him. With regard 
to the quantum of the bail ; although the nature 
of the defendant's crime is not very accurately 
ſtated, yet as ſufficient appears on the depoſitions 
returned with the commitment to ſhew that he 
has at leaſt been guilty of an enormous offence, 
I think we ought to take an ample ſecurity for his 
appearance, and that he himſelf ſhould be bound 
in 1cool. and four ſureties in pool. each. 


* 
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Mr. Juſtice Gre/e.—lIt is not neceſlary that the Mr. lullice 


act ſhould be charged in the warrant of commit- 


if on the facts ſtated we could not but ſee that 
the act was feloniouſly committed. 
a parcel of wheat ex vi ſermini deſcribed a c, 
mow, or ſtark of corn, I ſhould be of opinion 

Meh that 


B er v. 18 
Inj r Indifp.tet, 
ment to be done felonice ; it would be ſufficient, ani unh. 
to atten 
ihe woe 


It th crefore Term. 
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JY27's that a felony was ſufficiently charged in this com- 
mitment, but I think that it does not; for if in 
the act of removing a ſtack of corn from a far- 
mer's yard to his barn, a ſmall parcel dropped by 
accident, the ſetting fire to that parcel would not 
be an offence within the Act of Parliament. As 
to the ſureties which we in our diſcretion ſhould 
require, I am of opinion, that the ſecurity men- 
tioned by my brother Aſphurſt ought to be gi- 
ven, ſince we cannot but ſee that the defendant 
has been guilty of a moſt atrocious act. 


The defendant was bailed accordingly. 


The King again/t Maſon. 


Ca3e 1579, IN THE KING'S BENCH, TRINITY TERM 1788. 


An indiQ- T the Quarter Seſſions at Worcefter, Tho- 
ment for a mas Maſon was convicted on the ſtatute 


fraud in k 
obtaining 30 Geo. 2. c. 24. and received ſentence of tran- 


money un. ſportation for ſeven years. The indictment con- 
der fa/* fiſted of two counts. The Firſt charged that 


pretences, 


mult ſiate Thomas Maſon, on the 13th June 1777, un- 
Fall. he « lawfully, knowingly, and deſignedly did ob- 


tence<vere (c tain from one Robert Schofield divers ſums of 
by which « money; that is to ſay, the ſum of Two Guineas, 
was efiet- C of the value of Two Pounds Two Shillings, 
_ c of the lawful money of Great Britain, of the 


proper 
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© proper monies of the ſaid Robert Schofield, by Nr 
«* falſe pretences, with an intent then and there 35 
© to cheat and defraud the ſaid Robert Schofield 
of the ſame.” The Second charged, that the 
ſaid Thomas Maſon, on the 21ſt July 1777, 

«* unlawfully, knowingly, and defignedly did 
obtain from the ſaid Rebert Schofield the ſum 
“of Four Pounds Fourteen Shillings and Six- 
* pence, of lawful money of Great Britain, of 
the proper monies of the ſaid Robert Schofield, 
with intent then and there to defraud the ſaid 
* Robert Schyfield of the ſame, to the great da- 
« mage, &c.” and ſo concluding, „ avainlt the 
* form of the ſtatute in ſuch caſe made and 
provided.“ 


This indictment was removed by Writ of Er- 
ror into the Court of King's Bench; and two 
errors were aſſigned. Firſt, That it does not ap- 
pear in the firſt count what the particular and 
ſpecific falſe pretences were by which Themas Ma- 
ſon obtained the money of Robert Schoficld. Se- 
condly, That the ſecond count does not ſtate by 
what particular means or pretences, or on what 
particular account the ſaid Thomas Maſon ob- 


tained the 41. 148. 6d. with intent to defraud Ro- 
bert Schofield. 


Mr. Marryatt, for the difendant.—To the firſt mere. 
count theſe three objections may be made. 
Firſt, The offence imputed to the defendant is 
not ſpecified with ſufficient particularity. Se- 
condly, The charge is repugnant. Thirdly, It 
does not conclude either agaialt the peace, or 
againſt the form of the ſtatute. 


Firſt, 


| 
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5 Co. 121. 
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Firit, The offence is not ſpecified with ſuffici- 


ent particularity. Without having recourle to 
Lord Cole's definition of the kind of certainty 
which is required in law proceedings, it is ſuffi- 
cient to refer to the rule which Lord Chief Juſ- 
tice De Grey laid down in Mr. Horne's caſe (a), 


6c 
= 
«cc 
cc 
66 


cc 


cc 


* That the "charge muſt contain ſuch a deſcrip- 
tion of the crime that the defendant may know 
what crime it is which he is called upon to an- 
ſwer, that the Jury may appear to be warranted 
in their concluſion of Guilty or Net Guilty upon 
the premiſes delivered to them ; ; and that the 
Court may ſee ſuch a definite crime that the 

may apply the puniſhment winch the law pre- 
ſcribes.” “ This,“ continues his Lordſhip, 
I take to be what is meant by the different 
degrees of certainty mentioned in the books 
(b); and it conſiſts of two parts, the matter 
to be charged, and the manner of charging it. 
As to the matter to be charged, whatever cir- 
cumſtances are neceſlary to conſtitute the crime 
imputed, mult be ſet out, and all beyond are 
ſurpluſage. Now the firſt count of the preſent 


indictment does not ſpecify the ſort of pretence 
by which the money is ſuppoſed to have been 
obtained: the pretence is of the very eſſence of 
the crime, and conititutes the offence. The de- 
fendant therefore ſhould have had notice of this, 
in order to prepare for his defence; and if the 
pretence had been ſtated, he might have been 
able to have proved, that he never made ſuch a 


miirepreſentation as was imputed to him: beſides, 
it is the uſual form of the precedents of indict- 
ments to ſtate the pretence. In civil actions, a 
declaration ſtating that the defendant, by divers 
falſe pretences and miſrepreſentations, had occa- 


toned 
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ſioned an injury to the plaintiff, or had deprived 1 e 
him of a ſum of money, would be adjudged inſu ff. 
ficient. So would a declaration in a uit, ſtat- 

ing that the defendant was indebted to the plain- 

tiff in divers ſums of money for divers valuable 
conſiderations; then if theſe objections would 

vitiate a declaration, d fortiori they will apply to 

an indictment, where greater certainty is re- 
quired. In ſuch an indictment as the preſent, 
certainty is peculiarly neceſſary, becauſe it has 

been determined that there are various kinds of 
pretences which are not within the meaning of 

the ſtatute; and it cannot be contended that ail 

theſe determinations were previous to the paſſing 

of the Act; for in the King v. Wheatley, i Geo. 

3. (c), where the defendant had been convicted (c) 2 Burr. 
of felling malt liquor by ſhort meaſure, the judg- 7. 
ment was arreſted on an objection ſimilar to the 
preſent. In the King v. Munoz (d), where the (0 Stra. 
defendant had been convicted for procuring a pra- 
miſſory note by falſe tokens, under the ſtatute 33 

Hen. 8. c. 1: the judgment was arreſted, becaute 

the indictment did not ſpecify the ale tokens ; 

and here fal/e pretences is equally uncertain, In 
Sparling's caſe (e), and PypplewelPs caſe (V, 5 Stra. 
convictions on the ſtatute of 6 and 7 Will. 3. c. (7) Sers. 
11. were quaſhed, becauſe the oaths and curſes 5s: 
were not ſet forth. An indictment alſo has been 
quaſhed, as being too general, charging that the 
defendant gale et negligenter fe ge/fit in execution 

of the office of Conſtable (g. So in reſcue it is (8)1Str2-. 
neceflary to ſtate for what offence the party was 
in cuſtody. It is no anſwer in this caſe to fay, 
that the indictment purſues the words of the ſta- 
tute; for that anſwer was attempted to be given 
in the caſe of Davy v. Baker (, and over-ruled : 9 14 Br. 

Ee That 
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K — That was in an action on the ſtatute 2 Geo. 


Ca-E 


2. c. 24. for preventing bribery at elections; 
and the judgment was arreſted, becauſe the de- 
claration only ſtated that the defendant did receive 
a gift or reward, without ſpecifying what he re- 
ceived as a reward. 


Secondly, The charge is repugnant. It ſtates 
that the defendant obtained divers ſums of money, 
to wit, the ſum of Two Guineas. The ſum alone 
is repugnant to divers ſums; and if it be rejected 
as ſurpluſage, it is equally fatal, becauſe then it 
does not ſpecify what ſums he did obtain. And 
if this count were to be adjudged ſufficient, with- 
out particularizing either the ſums which the de- 
fendant obtained, or the pretences by which he 
obtained them, it would be equally ſufficient to 
ſtate that he had obtained divers goods, without 


ſpecifying what thole goods were. 


Thirdly, This count does not conclude either 
againſt the peace, or againſt the form of the ſta- 
tute. The former of theſe is a ſufficient objection 
to this count, for every indictment ought to aver 
the offence to have been committed againſt the 


peace. It is equally neceſſary that every indict- 


ment on a ſtatute ſhould conclude contra formam 


/tatuti, The judgment upon the preſent record 


is, Tranſportation, which 1s a puniſhment not 
known to the common law; and therefore, if 
warranted at all, mult be ſo by ſtatute. But it is 
laid in 2 Hawk. P. G. c. 26. . 116. that a 
judgment by ſtatute ſhall never be given on an 
ir: dictment at common law, as every indictment 
* which does not conclude contra formam ſtatuti, 
* ſhall be taken to be; and therefore, if an in- 

dictment 


e AAS — 
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« dictment do not ſo cenclude, and the offence Maox's 

* indicted be only prohibited by ſtatute, and 

© not by common law, it is wholly infuthcient, 

and no judgment at all can be given upon it.“ 

It muſt be obſerved, that this is not an applica- 

tion to quaſh an indictment, winch depends on 

the diſcretion of the Court ; bur this indictment 

comes before the Court by Writ of Error, and 

if the Court ſee that the indictment is defective, 

they are bound to reverſe the judgment (). 1 
As to the Second Count it was objected, that 

it was manifeſtly defective, inaſmuch as it did 

not contain a charge of any crime either againſt 

the common law or ſtatute law. 


Mr. Caldecot, for the Crown.—In anſwer to 
the objection, that the charge in the firſt count 
is too general and uncertain, becaule it does not 
give the defendant ſufficient notice to prepare his 
defence; it cannot be denied that the uſe of this 
general form of indictment is in many inſtances 
eſtabliſhed law; as in thoſe of a common ſcold, 
where it is not neceſlary to ſpecify any inſtance. 
So in charging the offence of Keeping a bawdy- 
houſe, it is ſaid in Hawkins (a), that it is need- (ehen. 
leſs to ſet forth any circumſtances. The like for f. 75 — 
keeping a gaming-houſe, or for conſpiracics. 
So in all caſes of barratry; and Hawkins ſays 
(b), © it is enough to charge that the offender is C k- 
* a common barrator, without ſhewing any of i. yg, 
<« the particular facts; for barratry is an offence 
6 of a complicated nature, conſiſting in the re- 
„ petition of divers acts in dilturbance of the 
* common peace, all of which it would be too 
* prolix to enumerate in the indictment.” It 
Ee 2 then 


228 


al Ago“, 
Cet 
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then in a crime fo defined, it is only neceſſary to 
itate in the indictment that the defendant 1s a 
barrator, where the modes in which a perſon 
may illegally move and promote ſuits are certainly 
intinite, it is equally unneceſſary in the preſent 
inſtance to ſtate more than that the ** 
obtained the money by falſe pretences; for upon 
the principle of notice, it is in itſelf much more 
likely that a defendant ſhould know the particu- 
lar acts of fraud and deceit which he has prac- 
tiſed againſt the proſecutor, which is the preſent 
caſe, than where the proſecutor is at liberty to 
range through the franſactions of a defendant's 
whole lite, which is the cale in a charge of bar- 
ratry, It is admitted that all the caſes cited 
were before the 30 Geo. 2. c. 24. except that 
of Rex v. Wheatley (c) ; and that caſe was deter- 
mined on the ground that it was not an indicta- 
ble offence. Beſides, this general form of in- 
dictment on this ſtatute has obtained ſo long in 
practice, that it ought to be conſidered as eſta- 
bliſhed law. And it has been held by this Court 
in many caſes, and particularly in thoſe on the 
game laws, that printed forms, ſuch as thoſe in 
Juru, ſhew the general ſenſe and underſtanding 
of the profeſſion. This form of indictment is 
continued in the lateſt edition of The Crown Cir- 
crit Companicn, which, though not a book of 
authority affords hiſtorical evidence of the uſe of 
this form at the Old Bailey; and in point of fact 
it is well known that many perſons have been 
tranſported for this offence under this form of 
indictment. At all events, there is no ground 
{or the objection in this indictment; for it ſtates 
the ſums of money of which the proſecutor was 
defrauded, and the times when the fraud was 

| committed, 


CASES IN CROWN LAW. 


committed. To this it is objected, that the oy” pak 
SE 


charge is repugnant; becauſe it is ſtated that the 
defendant obtained divers ſunis of money, that is 
to ſay, the ſum of two guineas. But it is ſuſſicient 
if one charge be ſtates under the videlicet, With 
reſpect to the ſecond count, it is good, as chary- 
ing the defendant with an offence at common 
law, namely, for cheating. 


Mr. Marryati in reply, was ſtopped by the 


Court. 


Buller, ].—Several objections have been made 
on the part of the defendant 3 but the material 
one, on which I found my judgment, is, that 
the indictment docs not ſtate what the falſe pre- 
tences were. The queition is not a new one ; 
for I remember a caſe when I was at the bar, 
though the name of it docs not occur to me now, 
and I argued it on the analogy to the caſe in 
Strange for obtaining a note by falſe tokens, 
which entirely governs this. That was a cale on 
the ſtatute 23 Hen. 8. c. 1. which makes it an 
offence to obtain money or goods by falſe tokens. 
The ſtatute 30 Geo. 2. c. 24. only enlarges the 
deſcription of the offence in the ſtatute of Hen. 8. 
Both ſtatutes are made in pari materia ; and what- 
ever has been determined in the conſtruction of 
one of them, is a ſound rule of conſtruction for 
the other. The judgment was arreſted in the 
caſe in Strange, becauſe the indictment did not 
ſpecify the falſe tokens then by the fame reaſon 
an indictment on the 30 Geo. 2. c. 24. which 
ſpeaks of falſe pretences, muſt ſtate what the falſe 
pretences are, otherwiſe the indictment is bad: 
there is no diſtinction between the two caſes ; 

the 
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the ſame objection which held in the one muſt 
alſo prevail in the other. With reſpect to the 
form of the indictment; I am clear that the pre- 
cedents have not been univerſally in the ſame 
form as the proſecutor's Counſel has ſtated, for 
it was otherwiſe in the firſt indictment on this 
{ſtatute which I ever tried; the indictment did 
ſtate what the falſe pretences were. The other 
objections ſeem to have great weight in them ; 
but it is not neceflary to conſi-ler them in this 
caſe, becuule l am of opinion that the fir objec - 
tion is fatal, and chat the judgment mul be rc- 
verſed, 


Greſe, Þ.—lI am of opinion, with my brother 
Buller, that the objection, that the pretences are 
not ſpecified, is Gecifive, and for the reaſons 
mentioned by the detendant's Counſel ; that the 
defendant may know what he is to defend, and 
the Court may fee what puniſhment they are to 
inflict. Theſe reaſons apply to all offences. The 
caſes, mentioned at the bar, of a ſcold, of bar- 
ratry, and keeping a gaming-houſe, differ mate- 
rially from this: they couliſt of ſeveral facts; 
this of a ſingle one. This is a charge for a pre- 
ciſe crime, and taerctore it muſt be alledged. 
With reſpect to any practice to the contrary, 
founded on any faulty precedent, if ſuch a prac- 
tice has prevailed, it is time that it ſhould be 
rectiſied. But ſuch practice cannot always have 
obtained, for I recollect having tried ſeveral de- 
tendants on indictments v hich ſtated what the 
tale pretences were. Therefore, without going 
further into the caſe, I am clearly of opinion 
that the indictment cannot be ſupported. 


Fd 


lhe 
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The Court reverſed the judgment, and ordered * 108 


that the defendant ſhould be ſet at liberty. 


The King againſi Davis. 


HIS was a caſe on the Black Act, reſerved An india- 
by Mr. Baron Perryn, at Hereford Summer ein 
Aſſizes 1788, for the opinion of the twelve A, for 


Judges. 


cc 
cc 
cc 
cc 
cc 


cc 
c 


5 


cc 
cc 
cc 
cc 
c 


The words of the ſtatute are, That if any © 


perſon or perſons ſhall wilfully and maliciouſly -as done 


ſhoot at any perſon in any dwelling-houſe, cr. 


other place, every perſon ſo offending ſhall be. i 
deemed guilty of felony, and ſutfer death wich- 9” 


out the benefit of clergy.” 


The indictment ſtated, © that James Davis, 
being an ill-deſigning and diſorderly perſon, 
of a wicked and malicious diſpoſition, &c. &c. 
with a certain piſtol, loaded with gunpowder 
and a leaden bullet, which he the ſaid James 
Davis in his right-hand had and held, he the 
ſaid James Davis did unlawfully, maliciouſly, 


and fe/oniouſly ſhoot at one e. e. 


The Queſtion was, Whether the indictment 


could by any poſſible conſtruction, or implication, 
be ſupported ? the drawers of it having neglected 
to purſue the very words of the ſtatute, by leav- 
ing out the word * <vilfuily,” and inſerting only 


that 


CASE 180. 


anvperion, 
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_— that the offence was committed © unlawfully, 
„ maliciou/ly, and telemiouſly.” 


| 00937 HI The Judges afſembled at Lord Kenyon's houſe 
Seeaiſo on 22d February 1789, to conſider this queſtion, 
— 5 7 and the point was very much debated.— Some of 
where the the Judges thought that the word vwilful was im- 
word  ,,» plied in the word malicious; but a great majority 
was held Were clearly of opinion, that as the Legiſlature 
> aps bad, by the ſpecial penning of the AQ, uſed both 
the words © wilfully” and © maliciouſly” they 
muſt be underſtood as a deſcription of the offence ; 

and that the omiſſion, in the preſent indictment, 


was fatal to its validity. 


The priſoner, at the enſuing Aſſizes, was or- 
dcred to be diſcharged. 


Carr 191, Grecn's Cale. 


On an in- 


— pc T the Summer Aſſizes at Maidftone 1788, 


for ob. William Green was tried before Lord Lough- 
ſtructing a 


Revenue. borough on an information filed by the Attorney. 


CGitcer in General, on the ſtatute of 19 Geo. 2. c. 34. for 
the exrcu- 


tion of his aſſaulting and obſtructing Stephen Fefferies, one 


duty, if it “ of the Officers of the Cuſtoms of our Lord the 
te © King, duly conſtituted and appointed,” in the 


Offi.eris due execution of his ſaid office. 
an Alien, 


thedefend- 


ant ſhall It appeared in evidence, that Stephen Jefferies 


charged. had been a Cuſtom-Houſe Officer many years ; 
that he had taken the oaths initiatory to that em- 


ployment ; 
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ployment; that he was a native of Sicily, and a 
ſubject to the King of Naples; that his mother 
was an Italian, and that he had received an Italian 
education; but that he was told by the Captain 
who brought him to England, when he was be- 
tween eight and nine years old, that his fatber 
was an Engliſhman, tho' he had no remembrance 
whatever of that fact himſelf, either with reſpect 
to the language which his father ſpoke, or the re- 
ligion he profeſſed. 


Lord Loughborough.—The proſecutor, upon his 


433 


9 
Cass 


own admiſſion, is an Alien; and by the Act of 12 and 13 


Settlement no Alien can hold any office under the 
Crown of England. The indictment ſtates, that 
he is an Officer duly appointed; but an Alien 
cannot be duly appointed; and even if he had 
been made a Denizen, or naturalized, it would 


not have rendered him a competent proſecutor on 
this indictment. 


The defendant was acquitted. 


John 


Will. z. e. 2. 
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John Senior's Caſe. 


T the Old Bailey, in September Seſſion 

1788, John Senior was indicted before Mr. 
Serjeant Adair, Recorder, preſent Mr. Juſtice 
Gould, and Mr. Juitice Große, on the ſtatutes 4 
Geo. 2. c. 32. and 21 Geo. 3. c. 68. for felo- 
niouſly ſtealing one window caſement, made of 
iron, lead, and glaſs, the property of the Benchers 
of the Middle Temple, fixed to a certain build- 
ing ſituate in Elm Court, he having no title, or 
claim of title to the fame. 


The Court.—The ſtatutes upon which this in- 
dictment is founded, among the ſeveral articles 
which they enumerate, do not mention © @ caſe- 
* ment.” The 4 Geo. 2. c. 32. ſays, that 
** whoever ſhall ſteal, rip, cut, or break with 
intent to ſteal, any lead, iron bar, iron grate, 
iron paliſudees, or iron rail whatſoever, bein 
** fixed to any dwelling-houſe, &c. ſhall be 
* tranſported for ſeven years.“ The 21 Geo. 
3. c. 68. gives the Court a diſcretionary power 
either to tranſport for ſeven years, or to impriſon 
for a leſs time, ſuch perſons who ſhall “ rip, cut, 
% break or remove, with intent to ſteal any cop- 
& per, braſs, bell-metal, utenſil, or fixture, being 
fixed to auy dwelling-houſe, &c.” The latter 
Act being made to remedy the defects of the 
4 Geo. 2. c. 32. the words © cepper, brafs, bell. 
metal,” are not to be taken as ſubſtantive nouns, 
but as deicriptions of the fort of fixtures which 
the Legiſlature intended to protect. Ihe former 
Act mentions every ſpeciſic article by name; and 
as the article !or the icalins of which the preſent 

indictment 
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indictment was preferred, is not mentioned, the * 
priſoner muſt ge without day. 5 


Note, the priſoner was indicted for a ſimilar 
oftence in the December Seſſion following, before 
Mr. Juſtice Hiiſan, in ſtealing a caſement from a 
ſtair-caſe in Bernard's Inn, and acquitted upon 
the authority of this determination. ( a} 


(a) At the Lent Aſſizes for Eſſ-x 1784, James Challis was in- 
difted before Mr. Juſtice Gou/d on the ſtatute 21 Geo. 3. c. 68. for 
liealing a wooden gate, with an iron ſpring latch and claſp, and 
two pieces of iron called upper eves, fixed in a certain fence, be- 
longing to the dwelling-bouſe of Samuel Lemon.—The Court. It 
appears that this gte was ſo framed as to be lifted on and off its 
hinges at pleaſure ; it cannot therefore be conſidered as fixed to 
the freehold. Suppoſe a tenant not bound by his leaſe ſhould put 
up ſuch gates, they would be chattels, which he might take away, 
and on his death would go to his perſonal repreſentatives, and not 
to the heir of the inheritance. Nor can this gate be conſidered as 
a fence ** ſet up” in a certain yard belonging to the dwelling- 
houſe. There was a caſe at Kingſton on the ſtatute 4 Geo, 2. c. 32. 
for ſtealing braſs locks from an unfiniſhed and untenanted houſe ; 
and the Judges held, that as fixtures of braſs were not mentioned 
in that Act, the indictment could not be ſupported, : 


William Walker's Caſe. Cas 183. 


T the Old Bailey, in December Seſſion 1788, 822 
preſent Mr. Juſtice Wilſon, and Mr. Recorder, r man i 
William Walker, one of the Second Middleſex won in as 


Jury, being, as he itated, a Member of the Kirk , r 


of Scotland, objected to be ſworn by the uſual ce- of Crimi- 
nal Law, 


remony of King the Book, but offered to take 1; the eg. 


the oath according to the ceremony of his own remory of 
5 . . ho! ling up 
religion, by holding up his hand. his hand, 
with ut 
The Court ſaid, there was no objection to his er the 
being admitted to take the oath in this form, and e Ait 


he was ſo ſworn accordingly. d one's 
caſe, ante, 


Cock- 333. 
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Cat 184. Cockwaine's Caſe. 


ure. If 


T the Old Bailey, in December Seſſion 
hw ng 1788, J/aac Cockwaine was indicted before 
and.co- Mr. Juſtice Wilſon, tor feloniouſly ſtealing two 
voods of a men's hats, the property of Benjamin Rankin ; 
tradeſmar, and the Jury found A sPECIAL VLiRDICT, © That 
22 <« the priſoner, on the 7th November 1788, went 
wr 4... the ſhop of the proſecutor, a Hatter in Lea- 
for th-m +0 ©© denhall-{treet, with an intent wn/awfully to ob- 
fhew acuſ- © tain and convert to his own uſe the goods men- 
felony} © tioned in the inditinent; and told the ſaid 

« Mr. Rankin, that a Mr. Sanſom, who lived in 
* a neighbouring ſtreet, was going out of town 
« early the next morning, and wanted a new 
round hat, and deſired that he, the ſaid Mr. 
&«& Rankin, would take ſome hats of that kind to 
„ ſhew to Mr. Sanſom; that Mr. Rankin went 
„ accordingly to Mr. Sanſom's, in London-ſtreet ; 
„ and while he was gone, the priſoner returned 
* jn about three minutes to the ſhop of Mr. Ran- 
& kin, and ſaid to a ſervant of Mr. Rankin's, who 
© had been in the ſhop when the priſoner firſt 
« went there, Tour maſter is at our houſe, and 
* he has ſent me, and ſays, you muſt give me the 
& cocked hat and round hat that are in the win- 
&* dw,” that the ſervantman accordingly, then 
and there, delivered to the priſoner the ſaid 
« two hats, who went away with them, and con- 
« verted them to his own uſe; and that the ſaid 
« Mr. Rankin did not in truth and in fact ſend 
a him or any other perſon for the ſaid hats. But 
„ whether, under theſe circumſtances, the ſaid 
& licac Cockwaine is guilty of felony, the Jurors 


pray the direction of the Court. And it, &c.““ 


This 
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This verdict was afterwards drawn up as a ſpe- CS; 
cial caſe, and referred to the conſideration of the Ci. 
twelve Judges; but no determination on it has 
yet been publicly delivered, and the priſoner re- 


mains in Newgate. 


Wood cock's Caſe. Cask ifs, 


T the Old Bailey, January Seflion 1789, In murder, 
William Woodcock was tried before Lord the decla- 


rations of 


Chief Baron Eyre, preſent Mr. Juſtice Afbhur/t, the dece:s- 
and Mr. Serjeant Adair, Recorder, for the wilful ed *frerthe 


y 6 . - . . mortal 
murder of Silvia Woodcock, his wife. wound is 
ven, mav 
e received 


It appeared in evidence that ſhe was found ly- in eri - 
ing in a ditch, in a narrow lane, called Robinſon's ie , os 


Lane, in the vicinity of Chelſea, in the county of did org 
Middleſex. She had received eight wounds about el a5wid 
the head, face, and neck, which ſeemed to have fon of ap 
been inflicted with the end of a blunt inſtrument ; A4 
and was ſo exhauſted with the loſs of blood, as to but tre ex. 
be apparently dead. The body was taken to ft,“ 
Chelſea poor-houſe, put into a warm bed, and by perſon ta- 
medical aſſiſtance reſtored to life. In the courſe of 8 
eight hours, ſhe recovered her ſenſes to ſuch a 2 ajmdi- 
degree, as to be enabled to give a credible rela- „re e. 
tion of the circumſtances by which this cataſtro- ceived. 
phe had happened. Ihe overſeers of the pariſh, 


thereſore, thought it expedieut to deſire the at- 
tendance 
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tendance of a magiſtrate, for the purpoſe of taking 
her information in legal form. 


Mr. Read, a Juſtice of the Peace for the coun- 
ly, attended at the poor-houſe accordingly. He 
found the informant, who was a baptized mulat- 
to. and native of the Eaſt-Indies, in a ſtate of 
perfect recollection. He told her, that he was a 
magiſtrate come to take her examination, and 
admoniſhed her to ſpeak the truth; and as ſhe 
appeared ſenſible of the impiety and dangers of 
falſchood, he adminiſtered an oath to her, and 
received ber intormation ; which he reduced, in 
her own words, into writing, He afterwards read 
it over to her with great deliberation, and gave it 
to her to ſign, and ſhe made her mark on the 
paper in approbation of its contents. Ihe magit- 
trate then ſigned it himſelf; and being proved on 
the trial, it was read in evidence. 


It alſo appeared, from the evidence of the ſur- 
geons, that ſhe died in about eight-and-torty 
hours after the examination had been taken, and 
that it was impoſhble from the firſt moment that 
ihe could live long; but that although the retain- 
ed her ſenſes to the laſt moment, and repeated the 
cucumltances of the ill uſage ſhe had received, 
lhe never exprefſed or ſeemed ſenſible of her ap- 
proaching diſſolution. Ihe evidence, indepen- 
dent of the information or declarations of the de- 
ceaſed, was of a very prefing and urgent nature 
againſt the priſoner. 


Under theſe circumſtances a queſtion aroſe with 
Tis Coun'r, Whether the evidence which had 
been oviained from the deceaſed could legally be 

left 
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left with the Jury? The learned Judge therefore W, 
ſtated the caſe to them, independent of that evi- Ce. 
dence; and then ſtated his opinion of the admiſ- 


ſibility of the examination to the following effect. 


Ld. Ch. Baron Eyre.—If I was ſatisfied that the 
caſe was quite full, without the circumſtances 
which the deceaſed has diſcloſed, I ſhould willing- 
ly ont to ſtate them as evidence againſt the pri- 
ſoner, becauſe there is ſome diſſiculty as to the 
legality of their admiſſion. Great as a crime of 
this nature mult always appear to be, yet the en- 
quiry into it muſt proceed upon the rules of evi- 
dence, 'The moſt common and ordinary ſpecies 
of legal evidence conſiſts in the depoſitions of 
witneſſes taken on oath before the Jury, in the 
face of the Court, in the preſence of the priſoner, 
and received under all the advantages which exa- 
mination and crofs-examination can give. But 
beyond this kind of evidence there are alſo two 
other ſpecies which are admitted by law: The one 
is the dying declaration of a perſon who has re- 
ceived a fatal blow: the other is the examination 
of a priſoner, and the depoſitions of the witneſſes 
who may be produced againſt him, taken offici- 
ally before a Juſtice of the Peace, by virtue ct a 
particular Act of Parliament, which authorizes 
Magiſtrates to take ſuch examinations, and directs 
that they ſhall be returned to the Court of Gaol 
Delivery. This laſt ſpecies of depotition, if the 
deponent ſhould die between the time of exami- 
nation and the trial of the. priſoner, may be ſub- 
ſtituted in the room of that viva we teſtimony 
which the deponent it living, could alone have 
given, and 1s admitted of necel ity as evidence of 
tlie fact. 


In 


COCK's 
CASE, 
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In the preſent caſe a doubt has ariſen with the 
Court, to which doubt I entirely ſubſcribe, Whe- 
ther the examination of the deceaſed, taken in 
writing at the poor-houſe by Mr. Read, the Ma- 
giſtrate, is an examination of the nature I have 
laſt deſcribed? It was not taken, as the ſtatute 
deſcribes, in a caſe where the priſoner was brought 
before him in cuſtody ; the priſoner therefore had 
no opportunity of contradicting the facts it con- 
tains. It was not in the diſcharge of that part 
of Mr. Read's duty, by which he is, on hearing 
the witneſſcs, to bail or commit the priſoner ; 
but it was a voluntary and extrajudicial act, per- 
formed at the requeit of the Overſeer ; and al- 
though it was a very proper and prudent act, yet 
being voluntary, and unqer circumſtances where 
the Juſtice was not authoriſed to adminiſter an 
oath, it cannot be admitted before a Jury as evi- 
dence ; for no evidence can be legal unleſs i be 
given upon oath, judicially taken. 


But although we muſt ſtrip this examination of 
the ſanction to which it would have been entitled, 
it it had been taken purſuant to the direction of 
the Legiſlature, yet {till it is the declarations of 
the deceaſcd, ſigned by herſelf, and it may be 
claſſed with all thoſe other confirmatory declara- 
tions which the made after ſhe had received the 
mortal wounds, and before ſhe died. Now the 
general principle on which this ſpecies of evidence 
is admitted 18, that they are declarations made in 
exiremity, when the party is at the point of death, 
and when every hope of this world is gone; when 
erery motive to falſchood is ſilenced ; and the 
rind is induced by the moſt powerſul conſidera- 
dans to ſpcis the truth: a ſituation ſo ſolemn and 
ufa, 1+ conſidered by the law as creating an 

obligation 
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obligation equal to that which is impoſed by a W99”- 


poſitive oath adminiſtered in a Court of Juſtice. 
But a difficulty alſo ariſes with reſpect to theſe 
declarations; for it has not appeared, and it ſeems 
impoſſible to find out, whether the deceaſed her- 
felt apprehended that ſhe was in ſuch a ſtate of 
mortality as would inevitably oblige her ſoon to 
anſwer before her Maker for the truth or falſe- 
hood of her aſſertions. Ihe ſeveral witneſles 
could give no ſatisfactory information as to the 
ſentiments of her mind upon this ſubject. The 
ſurgeon ſaid ſhe did not ſeem to be at all ſenſible 
of the danger of her ſituation, dreadful as it ap- 
peared to all around her; but lay, ſubmitting 
quietly to her fate, without explaining whether 
ſhe thought herſelf likely to live or die. Upon 
the whole of this difficulty, however, my judg- 
ment is, that inaſmuch as ſhe was mortally wound- 
ed, and was in a condition which rendered almoſt 
immediate death inevitable; ; as ſhe was thought by 
every perſon about her to be dying, though it was 
difficult to get from her particular explanations 
as to what the thought of herſelf and her ſitua— 
tion; her declarations, made under thele circum- 
ſtances, ought to be conſidered by a Jury, as 
being made under the impreſſion of her approach- 
ing diffolution ; for reſigned as ſhe appeared, ſhe 
muſt have felt the hand of death, and conſidered 
herſelf as a dying woman. She continued. to re- 
peat the facts the diſcloſed rationally and uniform— 
ly, from the moment her ſenſes returned, until 
her tongue was no longer capable of perlorming 
its office. Declarations ſo made are certainly in- 
titled to credit; they ought therefore to be re- 
ceived in evidence: but the degree of credit to 

which taey are intit ed muſt always be a matter 


Ft | tor 


441 


C0) K's 
(Ask. 


442 CASES IN CROWN LAW, 


Wach. for the ſober conſideration of the Jury, under all 


CK " 
Cazz, the circumſtances of the caſe. 


The priſoner was convicted, and executed. 


Cave 186. Sherr rington a nd Bulkley's Caſe. 


OLD BAILEY, FEBRUARY SESSION 1789. 


aged IE. prifoners were indicted on the ſtatute 
3 21 Geo. 3. c. 68. for ſtealing a quantity of 


1 eng lead affixed to the Work-Houſe of the Poor of the 
the proper- id Artillery Ground; and the property was 
wih it jaid to belong to © the Truſtees of the Poor of the 


re ide in 


T , Old Artillery Ground.“ 


Une, an 
By an Act of Parliament paſſed 14 Geo. 3. 


Lebe Tru” c. 30. certain perſons therein named, and their 
e not be- 

ing near: ſucceſſors, to be elected and appointed under and 

parte Hy virtue of the ſaid Act, arc appointed Truſtecs 

tor putting in execution all the powers thereby 

given for providing a WM ork-houſe, and for em- 

ploying and main b the poor of the ſaid Old 

Artiilerv Ground, any matter or thing con— 

cerning the tame ; 1 all Axturcs, furniture, and 

other things bought aud provided for the uſe of 

the poor, are voted in the faid Truſtees and their 

Juccellors, for the 2 es of the Act. And then 

it goes ON in theſe words: “ And the ſaid Truſ- 

by tees are hereby empowered to prefer or order 

„the preferting of any bill or bills of indictment 

* a; amit any perſon or perſons who ſhall ſtcal, 

„ tare, Or Carry away auy or any part of ſuch 

2 things ; and the monies and things which ſhall 

cc he 
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ce be ſo ſtolen, taken, or carried away, ſhall in Sunx- 
&« every ſuch indictment be laid and deemed, 1 7 
* and taken to be the property of the Truſtees BUCK - 
* of the Pur of the Old Artillery Ground. And av 
„every indictment ſo preferred, ſhall be held good 


“in law to all intents and purpoſes,” . 


The Queſtion was, Whether the indictment 
had well laid the property? And the Court held 
that it had not; for as the Act of Parliament 
had not incorporated the 'Truſtecs, and by that 
means given them collectively a public name, the 
property ſhould have been laid as belonging to 
A. B. C. Sc. by their proper names, and the 
words © Truſtees of the Poor of the Old -Iriillery © See Patrick 
* Ground” ſubjoined as a deſcription of the ca- Y c, 
pacity in which they were authoriſed by the Le- a 244. 


giſlature to act. 


A —  —— 
Denby's Caſc. Carr 189 


T the Gaol Delivery for Kirg//5n in the à gun 
county of Surrey, on Thurſday 26 March joy can- 


110 ei 


1789, Jln Edwards was in the calendar of inevidence 
commitments on a charge of having burglartoufly * = 


„ties 1 9 


broken and entered the palace of his Grace the We 
Arehbiſbep of Camerbury at Lauletb in that thepur {ole 


c 
uf Undine 2 


county. 2 liilt on 4 
ſalpician 


One Denby, a witneſs, whoſe information be- b. m— 


v.10 l 1. 


fore the Magiſtrate had been taken in writing eee 
purſuant to "the ſtatutes of 1 and 2 Philip and br the wth 
Mary, c. 13. and 2 and 3 Philip and Mary, c. fones 

IC. ON being produced es the Grand Jury, 


pre varicated in ſuch a manner as to induce a very 
Vf 2 ltrong 
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K e 5 ſtrong ſuſpicion that he had been tampered with 
| E435. on the behalf of the priſoner. The Grand Jury 
therelore applicd to the Court for the depoſitions 

taken beiore the Magiſtrate. 


£4, Me ]. But the Court ( a) were of opinion, That as the 
T4 x ith 


the concur beſt evidence was the wivd voce teſtimony of Denb 


mane f himſelt, they could not abandon that, and :eſort 
11.tham, to the ſecondary kind of evidence reſulting from 


3238 his written depoſition; and on this ground the 
CG application was refuſed (6). 
8 


Goult at 

the ft fe — —  — — —— — 

ſex Aſſizes. 

8 John Wilkins's Caſe. 

rere. T the Old Bailey, April Seſſion 1789, 
oder John Wilkins was indided for ſtealing thir- 
to*x- ty-l)x pair of ſilk ſtockings, and twelve pair of 


change 


dsl of threed ſtockings, the property of HI,] IN ayte. 
do value The Jury found the following facts, and the caſe 
fo $02 was reſerved for the opinion of the twelve 


urlerg Judges. 


1 wee 

tence Can 

1 Caſe. That the proſccutor, Mr. Mayte, was a 
3 Hater and Hloſier, in Lanton-ſtreet, Clare-mar- 


ket; and that on the gth February preceding 
the mal, he delivered two parcels, containing 
the coeds mentioned in the indictment, to his 
appremice, wich directions to carry them to 
Mr. {tcath, a cuſtomer. "that as the apprentice 
was going ap Ludgate-bill, with the parcels un— 
der his ar, he was mat by the priſoner at the 
bar, who akcd him where he was going; and 
the apprenizxce anſwered, © To Mr. Heath's.” 

That 
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That the priſoner, producing a ſmall parcel, re- 
plied, “ I was juſt going to your malter's with 
this parcel : here, do you take it, and give it 
* to your maſter ; there is a letter inſide, and it 
* mult be immediately forwarded to Mr. Brown.” 
That the apprentice then delivered the two par- 
cels for Mr. Heath to the priſoner, and the pri- 
ſoner delivered his parcel to the apprentice. That 
the parcel which was delivered by the priſoner 
only contained old rags of no value; and that 
by falſely pretending that he was going to the 
houſe of the proſecutor for Mr. Heath's parcels, 
he had contrived to make this exchange of parcels, 
with an intent to unlawfully obtain and convert 
to his own uſe the goods mentioned in the in— 
dictment; but whether he is thereby guilty of 
the crime with which he 1s charged, the Jurors 
pray to be further adviſed. 


This caſe at preſent remains before the Judges 
for their conſideration, 


APPENDIX. 
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AF NIX. 


Casr 189. Fearſhire's Caſe. 


Parole evi- A the Sittings of the King's Bench for Mid- 
prong ogra dleſex after Trinity Term 1779, John 


ceived of Fearſhire was tried before Lord Mangſeid on an 


the in for- 
mation gi- indictment for a miſdemeanor. 


ven before 

a Magi! The Counſel for the proſecution attempted to 
ther in fe. give parole evidence of the information which 
07 had been given agaiaſt the defendant before a 
meavor, Juſtice of the Peace, and on which the Juſtice 


landing it had granted a warrant to apprehend the defen- 
wa nit re- An. 
duce: to 
enn Mr. Dunning, Counſcl for the defendant, ob- 
2 ad, jected to the admiſſion of this evidence, on the 
Mar. C. 15. ground, that as it was the duty of the Magiſtrate 
1 to lake informations in writing, the preſumption 
and Nat. Of lax was, thut he had taken the information 
os in writing in the preſent caſe; and that as the 
written information, which was the belt evi- 
dence, was not produced, no parole teſtimony 


could be admitted to ſupply the want of it. 


The Counfel for the Crown replied, That nei- 
ther the practice of Magiſtrates, nor the ſtatutes 
of Philip and Mary, required the information of 
witnefles wo be taken in writing, except in caſes 
of treaſon, felony, or very high and aggravated 
miſnemeanors ; and that in miſdemeanors of 
light complection, like the preſent, the conſtant 
practice Was, 10 take the parole evidence of the 

vitnels 
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witneſs on oath, and to diſpenſe with the form 8 


of reducing it into writing. Cas. 


Lord Mansfield. —1t is the duty of the Magi- Vie the 
ſtrate to take all charges, of whattoever nature, 2 
kind, or complection they may be, in writing, ©” ** 
In the preſent caſe parole tetimony cannot, at 
w rate, be given of the ſubject matter of the 
in ormation, unlels it be previouily ih-wa, that 
the informao: did not give his depo.ition n oath, 
and that his information was not reduce into 
writing. But I am of opinion, that as it is the 
indiſputable duty of every iutice of Peace tn ; 
take tne information in writing in all cas, 12% 1 
pretumption 1 is, that he has in this caſe done nis WR cy 
duty, by taxing it in writing, and therefore the nr Sor 
parole evidence now odered ought not to dei, un 
reccived. Gro x vt 

— Hats, Obs 

Tue parole teſtimony was accordingly rejefted, —— poll 

and che JeitenJant was acquiited in coniequence {crit e 


1 9 
of this GUjCc chon (a). a 
— —— 
The King again Slopcr. Cas 195 


Lide Ante, 81, 82. 


N this cafe the Jury acquitted the priſoncr on 

the {ifth count, and found the following Special 
Verdict: That the priſoner, Foc; „% Sit er, 
„ was, on the 20 of October lait, an otticer 
& employed in the buiineſs relating to ihe Poll— 
6 Ofhice. to zi, in ilamping and facing letters 
& which were brought to the General Pott. Odlice, 
« ſituate, Wc. to be ſent trom Londen «Ks = 


* pull 2 


= — — * — 


— 


— 
2 at, 
4 : 


: * — 


. ne YI. co 
LS 


— — — 
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poil ; and being ſuch officer, did on the 26th 
of October, Tc. ſecrete a letter, ſubſcribed 
with the name J. Price, dated the 26th Octo- 
ber 1771, and directed to Mrs. Kezia Price, 
Hay, Breconſhire ; which letter came to the 
hands and poſſeſſion of the ſaid PJo/eph Sloper, 
being ſuch officer as aforeſaid, and which let- 
ter contained therein a Bank Note in the 
words and figures ſet forth in the indictment. 
— hat the priſoner did ſecrete the ſaid letter 
in the execution ot his office as àa Stamper and 
Facer, without opening the ſame, from the 
26th October to the 16th December, and 
without knowing that the Bank-Note above- 
mentioned was contained therein, but with in- 
tent to defraud the King of the poſtage thereof, 
which had been paid.“ 


The determination of the Judges upon this 


caſe was never publicly communicated. The 
priſoner appears in the calendars of the Gaol of 
Newgate until July 1777, in which ſeſſion he re- 
mains for judgment; but in the following Seſ- 
ſion, viz. September 1777, there is no account 
of him. 


INDEX. 


| A. 
ACCOMPLICE. 
1 HE information of an accomplice taken in writing under an 


examination before a Magiſtrate, may be read in evidevce on 

the trial of the priſoner, if the accomplice be proved to be dead 14 

2 An accomplice who has been admitted by the Magiſtrate as an evi- 
dence for the Crown, is not thereby exempted from proſecution 119 

3 An accomplice may give evidence before a Grand Jury to ſupport 


an indictment againſt a particeps crimints _ 159 
4 A priſoner may be found guilty on the ſingle uncorroborated tetti- 
mony of an accomplice — — 412 


ACCEPTANCE. Vi Forcrtar. 


ACCESS A R V. Fil Sroittx Goons. 
1 An acceſſary to felonious ſhipwreck is not within the ſtatute 4 Geo. 1. 


c. 12. unleſs he belongs to the ſhip — 46 
2 An acceſſary may controvert the guilt of the principal, notwithſtand- 
ing the record of his conviction — — 263 
3:2 
1 Aiders and abettors are not within 8 Eliz. c. 5. againſt privately 
ſtealing from the perſon — — 8 
2 To aid and aſſiſt a perſon to obtain money, by the practice of ring- 
dropping, will make the party a principal in the felony 291 


oer US 
1 If the addition be placed after the alas dlialus, aud not after the firft 
name, the Court will quaih the indictment — 255 


ANGLESE A. 
1 A felony committed in Ang/e/ca may be tried in the county of S, 
as the next adjoining Engliſh county to Bales — 111 


ARRAIGNMEN:T, 
1 A perſon mutus et furdus d nativitate may be arraigned for felony, if 
intelligence can he conveyed to him by ſigns or ſymbols ich 
2 A perſon deaf by the vilitation of God may be arraigned, tried, and 
tranſported, although no means can be found through which to con- 
vey intelligence to his miud — — 293 


ARSON. 


1 


* * 


* 


. — 


ARSON. 
Setting fire to paper, in a drying loft, belonging to a paper. mill, i» 
not felting ſire to an out-houſe, within the meaning of 9 Geo. 1. 
C. 22. | — — — | 51, 52 
A priſn is a hoaſe, within the meaning of the Act — 67 
A tenant in poſſeſſi m of a copyhold meſſuage i is not guilty of arfon 
by bining it, although it has been ee red to the vic of the 
mortgage; fur It is wt the Hie of ghet while the tenaut con- 
tinucs iu poſieſi.on _ _ — 217 
A tenant in Polleſſion under an agrecment for a leafe for three 55 ars 
from the Icfce he held under a buildia: e leaſe, is not guilty of arſon 


by ſeitin i the huule on fire —— — 219 
The statuts of © Geo. 1. c. 22. docs vet vary the nature of the of- 
ſence oi arſon, as at common law — — 220 


A tenant from year to year is not guilty of arſon by barning the 
kouſe of hie! ke is in poileffion ; but if by bring his own houſe he 
thereby burn the houſe of another, he is guiity of the crime of 
arſon — — _ 235 
ASPORTA-T IO N. Fide Larceny 
ANN. 
& A: follows, that is i fey,” is à Iuftcient aver ment that the teno: of 
the ſultrument is ſet ont — — 70 
Lu forgery, averting a general intent to defraud is ſufñicient, without 
ſetting aut the particu! ur mode in winch the fraud was intended 77 


An ind ctment for forging „ a certain paper writing, puiportiug to 
be tlic laſt will, Kc.“ is ſuiſicient, without averring that i it was a lait 


will — — — — 78 
& As ſollo cut, that is to ſay,” do not bind the party to an exact re- 
Cital — — — — 146 
The ande « in manner an form fellaccing, that is to ſay,“ do _ 
bind the party to an the inltrument ve batim — 193 
Lt word %% has fo {iritt aud technical a meaning as to make 
a literal _ neceſtary — — hid. 
The word * ore Fic ” implics and binds the party to an exact 
TISTE) — _ — 190 nate (a) 


A\U-TR'EF(Q 18 ACQUIT. 
The iſſuss of artr ef 45 acinut and not wilty cannot be tried by the ſame 
Jury at the fame time — — — 135 
A prifoncr acquitted of forgery on a variance between the inſtrument 
produced in evidence, and the recital of it in the in dictine , cannot 


pcal aut efvis ecmut to another wdicink ſor the lavic oiience 390 


B. . 
y B A1 I. 
In what caſes an acco npt'ce, admitted as K! :p7's ev dence, may be 
admitted to bail — — — 119 


2 A pris 


' 
| 
| 


| 
| 


C 


A priſoner committed for high treaſon done without the realm, can- 
not he admitted to hall by Jatliccs of Gaol Delivery, under the /ſ/aes 
Corpus Act, or diſcharged by proclamation _ 153 
3 wy ay. part of a cargo, contrary to 2 Geo. 3.c 28. 4 not a hut 


* 


lable offence _ _ _ 414 
BANKk-NOTES. Vid. Forxcrey, Laxcrer, Vrioxy. 
BIGAMY. 


1 A ſentence of jactitation 1 is not concluſive evidence azainſt an indi} 
ment of Bigamy ; its validity may be impeach, as hari: g been oh- 
ed by colluſion and fraud _ — 148 


BUK. 
x Where the felony is laid to conſſitute the Furglary, an acquit tai of the 
breoking and entering is a virtual acquital of fcaiing in tur dane 


houſe, but not of the ſimple larceny. — — 37 
2 On an indiftment of burglary the priſoner may he acquitted of“ 
ing, and found guilty of ftcaling in the dwelling-houſe. 2 
The apartments of lodgers ſhall be conſidered as their teſpective £ 
lng-houſes, if the owner does not {Icep under the fame ro: f 90 


4 An outhouſe, ſeparated from the manſon by an open paſſage cight 
feet wide, and not connected to the manſion by any twice, is not 


within the curtilage. —— _ 1.46 
5 A louſe under repair, but not inhabited, is not the dwelhng- bauer 
of the owner, though part of Ins property is depoſited in tt [19 


6 A garret made uſe of as a workſhop, and rented, with a ecping- 
room, by the week, is the manſton-houſe of the lodger, if the land- 


lord does not ſlecp under the fame roof — — 245 
7 The name of the owner of the houſe mult be ſlated in an indictment 
of burglary — — —— 243 


8 Laa over coach-houſes and ſtables, if converted into! ding. taame, 
are the davelling-houſes of their reſpective inmates, provided there 14 


an outer door common to them all — — 279 
9 Burglary may be committed in a ſhoþ adj Minn to a hovie, tn: 2 
there is no interual communication between them . 221 
10 There muſt be both a break ing aud an entering ta cmbitute bur, fs 
ry; and the breaking muit be ſuch as will aſtord the hurglar an Ne 
tunity of ente) ing, fo as tu be uble tn commit the fr/ony 3.2 


11 A houſe, the whole of which is let out in loc gings, and hs one ome; 


door common to all its inmates, is the maution: Lows of its fover:! 
Aenne — — —— 364 


BA 
. 


i Hurſes, = and calls, are included under the word cut in the 


9 Geo. I. c. 22. — — — 49 


CLERGY. 
1 A peereſs convicted of felony within clergy, fall be diſchargas winks 
dot burning or impriſonmceut. — — 148 


1 N D E X. 


2 In what manner a perſon convicted of a ſingle fclony may be depriv- 
ed of his clergy by means of a counter plea — 409 


CLERK OFC A8612 KE. 
1 The Clerk of afſize has not a lien upon the records in his cuſtody for 
his fees; and if he draws an indictment with unneceſſary prolixity, 
he may be ordered to pay the extraordinary expence — 207 


COIN Pide Evip Exc, FELoxy, TREASON, 
1 What ſhall be conſidered as a putting-· ¶ counterfeit money, within the 
meaning of 8 & g Will. 3. c. 26. — _ 283 


COMMITMENC T. 

3 Priſoner committed for high treaſon, in North America, who is only 
triable before the King's Bench, or under a ſpecial commiſſion, can- 
not be admitted to bail under the Habeas Corpus Act, by Juſtices of 
Gaul Delivery — — — 163 
2 A baukrupt committed on meſne proceſs, on an extent from the 
Crown, and under the Commiſſioners warrant, may be diſcharged 

vad the commitment by the Commiſſioners, if they have miſtaken 
in u 4 lle anſwers for unſallsſaGory Ones — 301 
in a commitment for felony, it is not neceſſary to alledge that the of- 
fence was done folpninufly ; it is ſullicient if it appear to be felony 
from the general words of the warrant == 418 


CONFESSION 


1 A confeſſion obtained from a priſoner by means of promiſes or threats, 


cannot be given in evidence — _ 248 
2 But ide, though diſcovered by means of fuch an — confeſſion, 
are admiſſable 249 
3 The facts muſt be proved Pen of the conlellicn | ibid, 
4 A priſoner cannot be convicted on the uncorruborated evidence of his 
own confeſſion — — — — 319 


5 A perſon who is diſ:overed to have purchaſed ſtolen property, is a 


competent witneſs to prove that fact, although ſuch diſcovery was 

mide by means of an extorted confeſſion _ 329 
File EvivtxcCe, 

CONSPIRACY. 

To marry in a falſe name, for the purpoſe of railing a ſpecious title 

to the eftate of the perſon whole name is aſſumed, is a conlpiracy 38 
2 It is not neceſſary, in conſpiracy, to prove any direct or ſpecific overt 

act of conſpiring ; but the Jury may collect that fact from the ſeveral 


cireumſtances ot the caſe — — — 41 
3 A conviction of conſpiracy deſtroys the competency of the convict as 
a Witucls — — — 382 


D. 0 
DEAF AND DUMB. 


Lide ArRAIGNMENT, No, 1, 2. 


Evibt Nc. No. 40. ESCAPE. 


| 
| 
| 


r 


1 N D E X. 


E. 
ESCAPE. 
1 To facilitate the eſcape of a priſoner committed on ſuſpicion only, is 
not within the meaning of 16 Geo. 2. Cc. 31 — 100 


EVIDENCE. 


1 The information of an accomplice, taken in writing by the Chief 


Juſtice of the Kings Bench, purſuant to the latutes of 3 "lip and 
Mary, may, after proof of the death of ſuch l be read in 
evidence againlt the priſoner — 14 
The MusrfR- Book of the Navy-Office is good TRAY to prove the 
identity of the ſuppoſed teilator, on an indictment for the forgery of 
a ſcaman's will — — — 23, 22 
3 An executor named in a ſubſequent will, by the fame teftator whole 

name is charged to be forged, is not a competent witacls to prove 


13 


the forgery _ _ — 25 
4 One witneſs only is neceſſary to prove high treaſon, where there is na 
corruption of blood — 1 


5 Ifa banker pay a forged draft, and do not debit the account of the 
perſon whoſe name is forged with the payment, ſuch perſon is a com- 


petent witneſs to prove that his name is forges _ 50 
6 An indiament for robbery on the highway is ſupported by evidence 
of robbery in a dwelling-houſe — — 5% 


7 On perjury in an an{wer in Chancery, if the name ſublcribed to the 
an{wer is proved to be the hand-writing of the defendant, and that 
he was ſworn, it is not ueceſſary to (ie evidence of the defendant's 


identity _ _—_ — 53, 54 
8 A Muhomedan may be ſwori on the Hlicrun, and give ceidence on 21 
indictment for a capital Gti tier REA Bs 53 


g The Sax Max ul is cvideneg en an ind ictme nt by re'mning from 
trau on, to prove the {inf ul cat by which t 


4 1.8 ** ole. Was 22 
large — — _ -2 
10 Wi he S1Gx Max vA cannot be g in evidence to reſtore the vices 


of it to his competency _ _ 2 


11 A convict parduncd cannot be a witaels until the pardon has pa! <4] 
the Great Seal — — 1 10 


12 An indictment for ſtealing a cow cannot be ſupported by evidence ef 


ſtealing a Leer — | 3 159 
13 An infant cannot, under any circumltauccs, gixe evidence cxcgt 
upon oath — —— 


— 11.4 
14 To give evidence againſt a prifoucr, under @ Lebe that the convicticcn 


of ſuch priſoner will tend to procure the convicted huſb1nd of the 
witneſs his free pardon, will unpeach her credit, but not dero her 


Wk ency — — — 1 6 
What evic ence 1s neceſſary to ſuppent an indictment of high. ticatee 


39 
16 i hc bare livery OL 4 thicateniug! eiter to a third bor ſon, dirsetng 


bim do earry it to th Yy rroſec utor, 18 Prim / cid 4c cvidence Oz is know © 
Jag the contcuts — i 


NIN 43. 
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— 


— 
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I N D E X. 


17 & ſentence of jactitation is not concluſive evidence againſt an indiſt. 
nt for biggamy; for proof may be given of its having been obtain- 
ed by fraud — — _ 148 

1 He fuppoted drawer of a promiſſory note, wnindorſed, and not pay- 

able 19 order, having received a general relvaſe from the holder, is a 
reeds wiln* to prove that the name of the drawer is forged 153 

% he privs record is goud evidence on an indictment for perjury, 
wich Rates the oath to have been taken before one of tuo Judges of 
Alle; although it fates, in the uſual form, that the trial in which 
the perjury wes committed was beforc both the Judges 154 

20 A bill of iadictment found upon the cv:dence of an accomplice is 
good, although tuch accomplice was carried before the Grand Jury 
I, means of an illegal order — — 157 

The luppeicd obligot of a forged bond, on being releaſed by the 
999 is a competent witneſs to prove the forgery 162 

22 On an indictment againſt an apprentice for enliſting as a ſoldier, the 

in dentures mult be proved by the fubſcribing witneſſes 184 
The drawer of a bill is a competent witneſs to prove that a receip?, 
indotſed for the value uf it, is forged, on receiving A RELEASE from 


the 7:d0;/ee _ — — 214 
24 Uttering an order ſor the payment of money, under a falſe repre- 
ſcutation, i is evidence of knowing it to be forged — 223 
25 And if a good bill be uttered under a falſe aſſertion, it is evidence 
of intended fraud — — — 228 
26 A forged bill of exchange may be given in evidence on an indict- 
ment * the forgery, though it is not ſtamped 246, 247 


27 Confelſions obtained by promiſes or threats cannot be given in ev4i- 


Eence 3 ; but a-, though obtained by means of ſuch illegal _ 


Pen, are winitible NR * 3 249 


28 Parole teilimoyy may be given of a bill of exchange on an iadictment 
for forging it, notw ith! anding the bill is proved to be in exiſtenee; 
for the | potion of the holder is the poſſeſſion of the priſoner, and be 
is not bound to product it azaink himſclf — 26 

29 Copics s of written documents may be given in evidence, if the origi- 
nals are in the hands of the parties, and they fcſuſc, on notice, £0 
produce them — — 272 in notes 

30 There is no diſſerencg with reſpect to admitting copies bs evidence, 
between civil actions aud criminal profccations 273 in notes 

31 Au attelled copy a letter admitted in evidence agaiull a priforey 
upon a preſungiion that the original had reached his hands ibid. 

42 Parole evidence hall not be given of the examiuation of priſoners, if 
the Mapiftiatc neglects to take it in wo! ing 285, 446 

32 To repel the teſtimony of 4 witneſs, on the ground of inteteſt, the 

wtereſt mull be immediate and direct 3 287 
] ut evidence is 7. fte or in tc erz —— 309 

The declaration of a convict ac the moment of exccution cannot be 

CVE m EVIETRCE as the declaraiiuics of a dy ing man 308 


26 A pri- 


2921 


1 N D E. X. 


36 A priſoner cannot be convicted on the ſingle uncorroborated evi- 
dence of his own confeſſion — — 319 
37 A counterfeit ſhitting produced in evidence, although it is quite 
ſmooth, and no impreſſion of any fort diſcernible on it, will ſup pphrt 
an indiAmeut for counterfeiting to the fimilitude of the legal coin, 
&. — — 221 
38 The daily heak of a pultlic priſon is good evidence to prove the 
time of a priſoner's hicharge — — 231 
39 No teſt: mony can be received cnoept upon on ath; - and an infant und. r 
ſeren years may be ſworn, if the has proper underſtanding of the 
nature of an oath _ — — 346 
40 A witneſs, though dec and umb, may be ſworn and grive his tcf- 
RN on an indictment for felony, if intelligenge can be conv: wed 
to and received from him by nan of fi «ns and tokeus 34 
41 A Scotch covenantor may ive evidence in a crimin; a proſe cut ion. 


on being {worn according 10 the cuſtom of his [cEt, by holding up his 


hand without kithns the book — — 348 
42 A principel fclon is a competent witneſs on the ſtatute 22 CC. 3, 
c. 58. avant an acceſſary for recerving Holen gods 353 
43 The non redclivery of a hired chaiſe is prima facie evidence of n tor- 
tious converſion — — — 256, 260 
44 A perſon who has no notion of eterni/y cannot bc rx amiued as a wit. 
neis —_—_ — — — 208 
45 A perſon ccnvicted of conſoĩracy cannot be a witnefs 382 


46 A convict on 31 Geo. 2. c. 10. for taking 4% „g call, who is par- 
doned before judgment, is a competent witnets anank the perion 
who ſuborned him to commit the offence 3 for, by the otlowance of 
the pardon, he is reſtored to his former com petency ane. erecit 396 

47 An information, before a Tuitice i in Cale of mur. 1275 made nf to: e 
deceaſed on oath, may he given im evidence on an indictmert of pity 
trealon and murder, although the wiornant wes nut at the time ans 
prenenl:ve of her impending; diſtoluzon, and although ſuch iufonma— 
tion be ſigned by one witnete cuz — 299 

48 The practice of not calli: no upon 1 priſoner to Getend bimſelf age it 
the ſingle uncorroborated tellimo ny of aa accom plies: . tlier a mat- 


ter of difcrerion with the Court than z general rule lau: and a pri- 
ſoner may be convicted on fuch tein ory, it the jury zan, in the ir 
conſcienccs, believe {o difcreditable a wines — 412 


40 An alien, who has been appuinted a Cu Now auſe Ofliorr,. Canniy 


give evidence on an information for hg.. ti im in the exrcution 
of las duty 3 nor will ſuch au nformeat- * — 432, 423 
8 In murder the weclaraticns af the CCC eaſter the mera! Mine! 
given, may be received in evidence , thin ie party di nat . 
ny apprehenſyns of appronelung Gibuntion; hat eesti, of 
ſuch a perſon taken ex!ra-jucicially, although by = Magilitatc, cue 
not be received — — 427 
c1 A Grand Jury cannot receive in evidence /: d. ie, ene 
nes has made before the Magiſtrate, on a iutpreicz 1; ie Litho 
has been tampered with by the prifoncr — 252 


———̊— — — 
— 7 


a Rx — — 
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2 Parole evidence cannot be received of the information given beſore 
the Magiſtrate, either iu felony or miſdemeanor, not witliſtanding ſuch 
inturination was rot reduced into writing — 446 


F. 
FELONY, 
1 It is felony in a ſervant of the Poſt Office to ſteal one ſingle Bank 


note trom a letter committed to his care, although the 2 Geo. 1. 
c. 25.1. 3. which makes it felony, mentions Bank notes in the plu- 
ral number — — — I 
A perſon indicted for felony, in ſtealing a commiſſion to ſettle the 
boundaries of a manor, cannot receive judgment of treſpaſs, if, on 
{ſpecial verdict, the Court decide that his offence was not felony 17 
3 It was not felony, by the common law, for a caſhier of the Bank to 
embez.zle an India bond committed to his care, pwſuant to the 
12 Geo. 1. c. 32. but it is now made felony by 15 Geo. 2. c. 13. 

ſ. 12. — — — 23—36 
4 It is not felony to procure another to be executed by the mean of giv- 
ing evidence againſt him on a falſe charge of a capital offence 44. 

5 It is not felony to convert goods belonging to the huſband, which 
are obtained from the cuſtody, and by the conſent of his wife 49 

6 To obtain goods animo furandi, under pretence of purchaling them is 
felany, if the ſale was not compicated at the time of a converſion, 


13 


notwithſtanding a delivery by the vendor _ 95 
7 It is felony to pull the wool from the bodies of live ſheep or lambs 
animn furandi — — — 181 
8 So felony may be committed by ſtealing the milk from a cow ibid. 
9 To obtain a horſe under pretenc: of hiring it for a day, and then ſel- 
ling it, is felony, if the hiring was animo ſurand! 213 
10 To obtain property from another by the practice of ring-dropping, 
is felony — — — 221 


11 A number of petty /arcenies cannot be added together ſo as to con- 
ſiitutc grand larceny ; not auy number of grand larcenies ſo as to con- 


ſtitute a capital offence — — 265 
12 It is not felony to receive Bank notes knowing them to have been 
ſtolen — — — ; — 404 


13 It is felony knowingly to receive any part of the cargo of a ſhip 
lving ip the river Thames, although it is not ſo expreſſed in the 


2 Geo. 3. c. 28. — — 414 
14 Setting fire to @ parce! of unthreſned wheat is not felovy within 
Geo. 1. c. 22 — _ 418 


15 Qrere, If unlawfully obtaiving and converting the goods of a tradeſ- 
mau, under a . prelence of being ſent for them tughew to a cuſto- 


taer, be felony — — u — 426—434 
FK 


1 A receipt to a caſh memorandum 1: not a receipt or acquittance for 
the payment of money within the 2 Ce. 2, C. 25. againit forgery 9 
2 The 


* 


I E 


2 The perſon whoſe name is forged is not a competent witneſs to prove 

the forgery — — — 10 

3 Forging an order, in the name of a filverſmith, for the re-delivery of 

plate from Goldſmiths.Hall, is within 12 Geo 2. c. 26. and 

13 Geo. 3. c. 26. _ — — 57 

4 — 4 may be committed by making a mart in the name of another 
on 


ST 3 — G1 


5 Forging an office copy of the Accountant General's certificate is within 
the 12 Geo. 1. c. 32. — | — | G2 
6 Forging a Scotch Bank-note is not within the Engliſh ſlatutes againſt 
forgery — _ — — 66 
7 In torgery, an averment of a general intent to defrand is ſufficient, 
without ſctting out the particular manner in which the fraud was in- 
tended to be accompliſhed — — 77 
8 In forgery of a will, “a certain paper writing, purporting to be the 
laſt will,“ &c. is ſufficient, without averring that it was a laſt will 78 
9 Forgery may be committed in the name of a perſon who never had 
exiſtence — —— — 83 
10 Forgery may be committed of an inſtrument, though ſuch an inſtru- 
ment as the one forged does not exiſt either in law or in fact 103 
11 Forgery may be committed of the /aft will and teſtament of a perſon 
who 1s living — — — 104 
12 What ſpecies of order for the delivery of goods or the payment of 
money ſhall be conſidered as the ſubject of forgery within 7 Geo. 2. 
c. 22. — — — 96—118 
13 To indorſe a real bill of exchange in a fidlitious name is forgery, 
although the uſe of a ficlitious name was not eſſential to the negotia- 
tion _ _ — — 183 
14 A forged Bank- note, although the word * pounds,” is omitted in 
the body of it, and there is no <vater-mark in the paper, is a coun- 
terfeit note for the payment of money — 18 
15 To alter an entry of money received made by a caſhier of the Bank in 
the Baxx Book of a perſon keeping cath there, by prefixing a figure 
to increaſe the amount of the ſum received, is forging a receipt for 
money — — — — 189 
16 A receipt indorſed on a bill of exchange in a fictitious name is a 
forgery, although ſuch name does not purport to be the name of any 


particular perſon _ — — 216 
17 Uttering an order for the payment of money under a falſe epreſen- 
tation, is evidence of knowing it to be forged — 223 


18 To utter a bill with the real ſignature of an exiſting perſon, pur- 
porting to be the indorſement of ſuch a perſon, under a falſe aſſertion 
that the perſon uttering it is the perſon whoſe indorſement it purports 
to be, is a fraud — — 228 

19 With what certainty the perſon intended to be defrauded mult be 
deſcribed _ — _ 239 

20 An order for the delivery of goods, to be within 7 Geo. 2. c. 22. 
muſt be poſitive and compulſory — 300 

G 21 Forgery 


* 


1 9 E X. 


21 Torgery with intent to defraud the Stemardi of the Feafts ile Sons 
of the Clergy, is within the flatutes which make forgery a capital 
offence — — — 223 

22 A hill of exchange under the ſum, and not in the form, required 
by the ſtatute 17 Geo. 2. c. 30. cannot be the ſubject of a capital 
borgery — — — 368 

23 J perſon who has for many years been known by a name which was 
not his own, ard afterwards aſſumes his real name, and in that name 
draws a bill of exchange, is not guilty of forgery, though the bill 


was drawn for the purpoſes of fraud 378 
24 An indictment will lic for forging the 4 will od + teflament, although 
the ſuppoſed teſtator is proved to de alive — 391 


FR A U D. Se Ferowv. 


1 To utter an order for the payment of money under a falſe aſſertion of 
being the payee of it, is a misDEmMEANOR, if it appears that the 


order was made for the purpoſes of fraud _ 226 

2 An indictment for a fraud by falſe t tokens, or by falſe pretences, mult 

late what they were 413 
FREEHOLD. 

1 What ſhall he confidercd as fixed to the freehold _ 208 


A church is a building within the meaning of 4 Geo 2. c. 32. and an 
indictment for ſtealing lead affixed thereto, need not [late the perſon 


2 


or the property in whom the frechold reſides — 2 
3 In what manner the ſtatutes relating to property afſixed to the free- 
Hold ſhall be conſtrued — — 424 
G. 


G AOL DELILIV EXT. 
1 The power of Juſtices of Gaol Delivery, with reſpect to diſcharging 


priſoners by proclamation, or admitting them to bail under the //abeas 


Corpus Act —— — — 163 
II. 
HOMITCTHDE, 


t Accidental homicide may be murder, if it happen in the proſecution 
of an illegal act — — — 6 
Quare, If a woman who in a tranſport of paſſion kills a peace- officer, 
who is about to take the man ſhe cohabits with to priſon under a 
warrant which turns out to be illegal, is guy of murder or man- 

b ſlang Pier — — — 211 

Yee INIDENCE. 


ty 


HHU 


1 The pen: alties of ſtealing in a dwelling-houſe do not extend to the caſe 
- a priſoner ſtealiug the property of another iu his «wn houſe 30g 
e Bunge v, 
IN oicruir. 


; INDICT:- 


" 


| — 
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I N D E X. 


I. 
1.N D1IC-TM ENT. 


{ The manner in which au iadifiaent againit a bankrupt for concealing 


his effects muil charge the offence 6 11 
2 The Court will not encourage the quaſhing an fndictment after plea 
pleaded — — — 1 3 


3 A priſoner on his acquittal is intitled to a copy of his indictment 27 
4 N copics of any indictment for felony ſhall be given at the Old 
| 1 ule 'F without ſpecial Uurac r, On motion, in Court bid. 
5 "The ward wilſul is not neceſſary in an indie ment of perjury at com- 
mon law; but it is iudiſpeuſably neceſſary in an indictment ou the 
ſtatute — —— — 69 
6 la an indictment on g Gro 1. c. 22. for maliciouſly ſhooting at a 
mare and colt, it is not necellary to aver that they were cat?! within 
the meaning of the Act — . 79 
7 Au indictment for forging e certain paper writing, purport? ng to br 
the lait will,” &c. is fuſſicient, without averring that it was a lat 
will — — — — 79 
8 A relalive referring with equal uncertainty to two antecedents, wi!l 
vitiate an indictment _ — TL 
9 An indictment of murder muſt ſtate that the priſoner g gave the de- 
ceaſed a mortal wound — — 99 
10 An indictment on 16 Geo, 2. c. 31. for facilitating an eſcape is 
bad, if it ſtate, or appear in evidence, that the priſoner whole eſcape 


was aſſiſted was committed on ſuſpicion only — LOCO 
11 If an indictment be good in itſelt, tautologous words ſhall be r-- 
jected as /urpluſage — — 113 


12 An indictment for perjury at an afſize, may alledge the falſe oh 
to have been taken before one of the Judges named in the con 


miſſion _ _ _ ic + 
13 An indictment found by a Graud Jury upon evidence illegally a. 
duced is good — — — 132 
14 The extraordinary expence incurred by drawing an 10 tment with 
unneceſſary prolixity ſhall be paid for by the draner of it 208 
15 In an iadictment of forgery, a deſcription, to a £9mmv9 intont, of th- 
perſon intended to be deiraudetd, is ſutſicicat — 234 
16 An indictment for brrglary, or for ficaling in the dev Wins bows, 
mult {tate the name of the owner of the howle — 243 


17 An indictment for ſtealing the goods of u cor poration milt'lay the 
property in the name of the corporation, aud not in the names uf tl. 


individual meuibers who cempoule git 1 244 
18 An indictment for au aſſault with intent to 16b, mult it; 10, th it tl 
aſſault was made with an e νν,ue¾i, and ale rin a , 
money, &c, was mu. _ — 251 
19 An iudlictment on 4 Ceo. 2. c. 31. for fext'ng bend aixed to a 
church nced not ate the ume of tis prion in whom the property, 
or frechold of the chu, live; — — 273 
8 1 2 20 12 
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20 In what manner an indictment for ſtealing from a houſe made uſc of 
by Government mult be drawn — _ zoo, 301 
21 A perſon committed as a rogue and vagabond under 23 Geo. 3. c. 88. 
who breaks gaol, and on being committed as an incorrigille rogue 
under 17 Geo. 2 c. 5. breaks gaol a ſecond time, and then commits 
a new act of vagrancy as a rage and vagabond, may be indicted for 
Frroxy, and tranſported under the Vagrant Act 335 
22 The Court will quaſh an indictment, before plea pleaded, if the 
addition be placed after the alias difus, and not after the firſt 
name _ — _ 355 
23 The caption of an inditment muſt ſhew that the Court, where it 
was found, had juriſdiction ; and on demurrer the Court will look 


into the whole record — — 362 
24 An indictment of one count, combining the charges of petty trea- 
ſon and murder, is good — _ 399 


25 The word chattels, improperly inſerted in a count againſt an acceſ- 
ſary, may be rejected as ſurpluſage — 403 
g0 A bad indictment may be made good by rejecting, as inſenſible and 
uſeleſs, ſuch words as obſtruct the ſenſe of it _ 410 
27 An indictment for a fraud, in obtaining money under falſe preten- 


ces, mult ſtate what the falſe pretences were by which the fraud was 
effected — ow 


_ | 412 
28 An inditment on the Black AQ, for ſhooting at any perſon, mult 
charge the offence was done <vi/fully and maliciouſly 421 


29 An indictment cannot be ſupported for obſtructing a Cuſtom-Houſe 


officer in the execution of his duty, if it appear on the evidence that 
the officer is an alien — — 422 


30 An indictment will not lie on the ſtatute 4 Geo. 3. c. 32. and 
21 Geo 3. c. 68. for ſtealing a cas EME Nr fixed to a certain build- 
ing, Ke. — — — 424 

21 In what name an indictment of larceny muſt lay the property when 


it reſides in Truſlees for a public charity under an Act of Parliament, 
ſuch Truſtees not being incorporated — 432 


INFANT. Jide Rays, EviDExCE. 
INFORMATION. Lide Accomnerlitce, EviDENXCE. 
INTERNT TO: 00, 


There muſt be a demand, as well as an aſſault, to conſtitute this of- 
fence; for otherwiſe the intent to rob cannot be aſcertained ; but 
the demand may be confirufive by action, as well as a&ual by 
ſpecch —— — _ 22, 23 

2 A deaf and dunib man may make a demand — ibid. 


| 
UNT. 
1 If a ſheriff return the Jury to try an indictment, in which ſuch ſhe- 
riff is the proſecutor, the objection muſt be taken by way of chal- 
le for it cauuot be moved in arreſt of judgment 105 


2 The 


I N.-:.D EX. 


2 The Jury cannot be charged, at the ſame time, to try the two iſſues 
of autrefois acquit and not guilty _ 138 
3 A Scotch covenantor may be ſworn as a Juryman, in a Court of Cri- 
minal Law, by the ceremony of holding up his hand, without kif- 


ſing the book — — — 425 
L. 
LARCENY. 
1 Larceny may be committed of a ſingle Bank-note _ 2 
2 Larceny cannot be committed of a commiſſion to ſettle the boundaries 
of a manor — — — 16 
3 Larceny may be committed by taking the wool from live ſheep, or 
the milk from a cow — — 181 
4 What ſhall be conſidered as a ſufficient carrying away to conſtitute 
the offence of larceny — — — 229 
5 It is larceny to obtain property from another, animo ſurundi, by the 
practice of ring-dropping — — 231, 291 


6 If a ſervant who receives goods from his maſter, to carry to a cuſto- 
mer, ſells them, and converts the money to his own uſe, he is guilty 
of ſtealing ; for the poſſeſſion was in the matter at the time of the 
converſion — — — 242 

7 To obtain a bill of exchange, animo ſurandi, under pretence of get- 
ting it diſcounted, amounts to larceny ; for the h was not 
parted with by the holder — — 267 

8 What ſhall be conſidered a ſufficient aſhortation to conſtitute the crime 
of larceny _ — — 297 

9 If a parcel be accidentally left in a hackney- coach, and the coachman, 
inſtead of reſtoring it to the owner, detains it, opens it, deſtroys 
part of its contents, and borrows money on the reſt, he is guilty of 
larceny — — — 349, 352 

10 To hire a chaiſe, for any length of time, with intention to convert 
it wrongfully to the uſe of the hirer, is larceny, if it be in fact io 
converted — — — —— 255, 356 

11 If a horſe be purchaſed and delivered to the buyer it is not larceny, 
although he immediately ride away with it without paying the pur- 
chaſe money — — — 401 


I. ET T. E XS. 


t By 9 Ann. c. 10. ſ. 40. a penalty of 20l. is inflicted on any perſon 
belonging to the Poſt- Office who ſhall open or detain any letter in its 
progreſs to delivery — — GE 

2 A ſervant of the Poſt-Office is within the penalties of 5 Geo. 3. 
c. 25. f. 17. which makes it a capital felony to ſecrete a letter con- 
taining any Bank-note, &c. although he has not taken the oath re- 
quired by 9 Ann. c. 10. ſ. 17. and 41. — 3 in notes 

3 To ſecrete letters containing money, is not within the ſtatutes 5 Geo. 3. 
e. 25. — — — 110 

4 In 


1 * D F. X. 


4 In a threatening letter the thieat muſt be direct and plain; but the 
tare delivery uf the letter, though ſealed, is evidence of knowing 
ite contente, and the offender may be tried in the county where the 


profecutor received it — — 143 
5 Daheingen threatening letter is not ſending it, within the meaning 
of 9 Cco. 1. c. 22. aud 27 Geo. 2. c. 15. — 385 
M. 
MANSLAUGHTER. 
1 What ſpecies of homicide ſhall be ſo conſidered 151, 155 


MAYHEM. 


1 A huſband cutting his wife's throat, guite acroſs, while they were in 
bed, is not a maiming, or lying in wait, within 22 & 23 Car. 2. 


. 1. — — — '1 


2 What Kind of cut ſhall be conſidered as a maim within the meaning of 
the Act — — — 59 
3 On an indictment of mayhem, on 22 & 23 Car. 2. c. 1. the malice 
and lying iu wait may be collected from the circumſtances, and need 


not be expreſsly proved — © 00G 192 
4 What ſhall be conſidered a lying in wait 194 in notes 
MONEY. 


Vide SToLEn Goons, 


PRIVATELY STEALING. 


MURDER. 
1 Accidental homicide may be murder, if it happencd in proſecution of 
an illegal act — — _ 6 
2 Quære, If death enſues from the commiſſion of a rape, whether it 
be murder _ — — 99 
If death happens by reſiſtance to an officer in ſerving a legal proceſs, 
it will be murder (J Procrss, No. 1.) — 11 
If a matter, by premeditated negligence, and harſh uſage, cauſe the 
death of his apprentice, it is murder _ 141, 142 
Vide Evibkxcx. 
N 


NAVIGABLE RIVER. 


1 Dollars, or Portugal money, are not within the 24 Geo. 2. c. 45. 
agzaiult Realing goudr, wares, or merchandize, to the amount of 40s. 


on a navigable river _ — _ 56 
2 Total from a barge aground in Limchouſe Dock, is not within the 
24 Geo. 2. c. 45. — — — 294 


O F FE N- 


3 


_— 


f 


2 


O. 
OFFENSIVE'WEAPON. 


An indictment on 7 Geo, 2. 6.22. muſt ſtate that the aſſault was 
made with an offenſive weapon _ 251 


What ſhall be conſidered an offenſive weapon withia 19 Geo. 2. 
c. 34+ — — 314 in notes 


O R D E R. 


What ſhall be conſidered an order for the payment of money, or the 
delivery of goods, within the meaning of 7 Geo. 2.c. 22. 97, 116 


An order for the delivery of goods, to be within the 7 Geo. 2. c. 22. 
muſt be politive and compulſory — 299 
P. 
PARDON. 


In what caſe a convict ſhall be allowed the benefit of a pardon. al- 
though he has neglected to pray ſuch allowance at the proper 
time — — — 41, 42 
A capital convict pardoned on condition of tranſporting himſelf, who 
has literally complied with the condition precedent of the pardon, is at 
large with lauſul cauſe, * he neglect to perform the ſubſequent 
condition — — 73, 332 


. 
A man may be indicted for perjury in ſwearing to the beſt of his 
belief _ — 302 
\ PERSONAT ING. 
Obtaining a dividend warrant at the Bank in the name of a ſtock- 
holder, is “ perſonating a proprietor, and thereby endeavouring to 


receive the dividend,” although no attempt is made to receive the 
money at the Pay- Office — — 970 


POSSESSION. 


A legal poſſeſſion of property caunot be obtained through the me- 
dium of a fraud — — 95 


POST.OF F ICE; i LETTERS. 


Quere, If a letter- carrier who embezzles letters for purpoſe of de- 
frauding the Poſt-Office of the poſtage, is within the 5 Geo 3.c. 25. 
. 17. — _ = 81 


PRISO N, 
A priſon is a dwelling houſe within the meaning of g Geo. 1, c. 22. 
PRIVATELY. STEALLNG. 


There are no principals in the ſecond degree on the 8 Eliz.c. 5. in 


the offence of privately ſtealing from he perſon — 8,9 
2 Money 


E W Oe © 


2 Money is not within the meaning of 10 & 11 Will. 3 c. 23. againſt 
privately fiealing goods, wares, or merchandize, in the hop, &c, 
48, 49 

3 2uere, If the offence of privately N from the 3 can be 
committed on a perſon aſleep 233 

4 2uzre, If the warehouſe of Black well. hall "7 og is within the 
10 K 1 Will. 3. c. 23 — 262 

5 Quere, If a coachman's livery box-coat can be conſidered as goods 

” to a ſtable within the meaning of 10 & 11 Will. 3. c. 23. 


277 

6 What ſhall be conſidered a ſbop within the . of the ſhoplifting 
Act — 307 

7 Goods privately ſtolgh from the perſon of a captain inof a ſhip while he 
is aſleep in his cabin is within the 5 Eliz. c. 4. — 382 

PROCESS, 

1 Proceſs of Attachment iſſued and Rn by a gon fe clerk in his own 
cauſe, is legal _ 115 


PURPORTING. id. Avtrmenrt. 


1 In an indictment for forging a Bank- note, the words © purporting to 
be a Bank-note” mean that the inſtrument on the ſace of it appears to 
be a Bank-note, and the want of ſuch appearance cannot be ſupplied 
by the repreſentation of the party uttering it _ 209 


R. 


RAPE. 


1 Quere, If death enſues from the violence of * whether the ag- 
greſſor can be indicted for murder 

2 The teſtimony of an infant cannot be received, on an indictment for 
a rape, except upon oath — — 114 


Lr. 


i A commiſſion to ſettle the boundaries of a manor is an inſtrument 
concerning the REAL Tv, and cannot become the ſubject of larceny 13 


ROBBERY. 


1 To obtain money from another, againſt his will, by threatening to 
take him before a Magiſtrate and accuſe him of an attempt to commit 
an unnatural crime, is robbery — _ 199 

2 The dcfinition and nature of robbery — 203—207 

3 The continuance of the property in the poſſeſſion of the robber is not 
required by the law to compleat the crime; for being once taken, 
the offence cannot be purged by a redelivery — 224, 225 

4 To force a man to part with his property for the ſake of preſerving 
his character from the imputation of having committed an unnatural 

crime, 


— —U— — bs ia 


l 
4 
} 


. 


crime, will amount to roblery, though the party was under no ap- 
prehenſion of perſonal danger — — 257 
5 If a bailiff hand- cuff a priſoner, under pretence of carrying him ſafely 
to priſon, and by means of this violence obtains his money, it is 


robbery — — m _ 260 

6 What ſhall be ſaid ſufficient force to conſtitute robbery 264 

7 The import of the term to rob — 225 365 
8. 


S HIPWR E CK. 


1 A perſon, though acceſſary to a felonious ſhipwreck, is not within 
4 Geo. 1. c. 12. except he actually be/ong to the ſhip 46 
2 Quaære, Whether an acceſſary upon the land to a felonious ſhipwreck 
afterwards committed on the high ſeas, is within the juriſdiction of 
the Court of Admiralty. (Yide Coomse's Caſe) 47 


SHOOTING. 


1 Perſons preſent aiding and aſſiſling in maliciouſly ſhooting at another, 
are principals in the ſecond degree, and within the penalties of the 
Brack Acr — — — 64 

2 In an indictment for maliciouſly ſhooting at a mare and colt, it is not 
neceſſary to alledge that they are cattle within the words of 9 Geo. 1. 


C. 22. — — — 71 
3 The offence of maliciouſly ſhooting at another may be proſecuted in 
any county at the option of the proſecutor _ 72 


SHRUBS AND PLANTS. 


1 The manner in which the ſtatutes relative to the ſtealing of ſhrubs 
and plants ſhall be expounded — 415 


SIGN MANUAL. 


1 The Sie Maxvar may be given in evidence on an indictment for 


returning from tranſportation — _ 75 
2 A Si Maxvar promiſing a pardon to a convict. does not reſtore 
him to his competency as a witneſs _ 101 
SMUGGLING. 
2 The ſubſtantive clauſes of the Smuggling Act enumerated 311 
2 There muſt be a deliberate aſſembling to bring the offenders within 
the penalties of the ſtatute _ — 312 
STAMPS. 


1 A paper, upon the face of which there is a Harl, reſembling the 
flamp required by 23 Geo. 3. 49. ſ. 20. impoſing a ſtamp- duty on 
receipts, ſhall be conſidered as paper liable to the ſaid duties 315 

2 A forged bill may be given iu evidence, though it is not ſtamped. 

246, 247 
3 Quere, 


1˙ . E X. 


3 Onere, If a perſon who takes ſome of the umb from a writ, and 
fixes them to another writ of the ſame kind, and then ſells it, for the 
purpoſe of its being uſed by ſuch perſons as inight buy it from his 
vendee, is within the 12 Geo. 3. c. 48. _ 325 


oer 


1 When a ſtatute makes an offence ſelony, puniſhable with death 
without clergy, and a ſubſequent ſtatute inflits a milder puniſhment 
on the ſame offence, the latter ſtatute is, in this reſpeR, a virtual 
repeal of the former — — 253, 415 

2 In what manngr penal ſtatutes made in pari materia ſhall be con- 
ſtrued | 

3 In what manner the ſtatutes relative to the ſtealing of ſhrubs, roots, 
aud plants, ſhall be expounded _ _ 415 

4 In what manner the 4 Geo. 2. c. 32. and 21 Geo, 3. c. 68. reſpect- 
ing the ficaling of property affixed to the frechold, ſhall be ex- 
pounded — — — 424 


LowarD THE THIRD. 


25 Edw. 3.c 2. Hiph Treaſon — — 140 
Hexar THE SIXTH. 

8 Hen, 6 c. 12. Stcaling records — — 15 
Hexxy The Eicarth, 

26 Hen. 8 c. 6. ſ. 6. Wales _ — 111 

33 Hen. 8 c. 1. Falſe Tokens — — 429 

35 Hen. 8. c. 2. Special Commiſſion — — 164 
EpwarD THE SIXTH. 

1 Fdw. 6. c. 7. Gaol Delivery — — 177 
1 Edw. 6. c. 12. Stealing Horſes — — 4 
1 Edw. 6. c. 12. Cleigy — — 150 
2 & 3 Edw. 6. c. 33. Stealing a Horſe — 5, 6 
5 & 6 Edw, 6. c. 11. Treaſon — — 43 

: P:4it1p Ax p Mary. 

1 & 2 Phil. & Mary, c. 10. Freaſon — — 43 
1 & 2 Phil. & Mary, c. 13. Informations — 14, 443 
Elz Arn. 

5 Eliz, c. 9 Perjury — — — 69 
5 Eliz. c. 4. Privately Stealing — 8, 9, 233, 383 
18 Eliz c. 3, Paupers — — 361 
18 Fliz c. 4. Impriſonment _ — 150 
18 Eliz. c. 7. Rape — — — 99 


I N D E X. 


Jamts rut Firsr. 


1 Jac. 1. c. Bigamy — — — 148 
CHARLES THE SECOND. 

22 & 23 Car, 2. c. 1. Maiming — — 55, 59, 192 

22 & 23 Car. 2 c. 7. Burning Corn — — 6 

31 Car. 2. c. 2.1. 7. Halea Corpus _ —— 163, 419 


WILILIIAud and Maxx. 
3 Will & Mar. c. 9. ſ. 4. Stolen Goods 107, 234, 263, 403, 410 
Wirttiam THE Tub. 


7 Will. 3. C. 3. L-* High Treaſon — — 43 

8 & 9 Will 3. c. 26. Coin —— 92, 140, 157, 195, 281, 409 

10 & 11 Will. 3. c. 23. Shoplifting 48, 220, 262, 277, 307 

10K 11 . c. 23. ſ. 5. Reward — 121 
ANNE, 

Ann. c. 31.f. t. Stolen Goods 107, 224, 263, 403, 419 
- Ann. c. 10 Polt Office — . ny at 3 
12 Ann. c. 7. Stealing 408. in a Dwelling-houſe 1, 27, 106, 243, 265, 

300, 403 

GrorGe ThE Fixsr. 
4 Geo. 1. c. 11.1. 4. Theſtbote — ak 18 
4 Gco. 1. c. 12. Burning Shops — — 48 
6 Geo. 1, c. 23 Return from Tranſportation — 334 
9 Geo. 1. c. 7. Paupers — — 362 
9 Geo. 1. c. 22. Arſon 51, 54, G7, 70, 71, 217, 235, 253, 419 
9 Geo, 1, c. 22. Threatening Letter — — 385 
9 Geo. 1. c. 22. Malicious Shooting — — 431 
12 Geo, 1. Cc. 32. Chancery — —— 28, 62 
GEORGE THE SECOND, 

2 Geo. 2. c. 25 f. 3. Stealing a Choſe-in Aion 1, 4, 27, 29 
2 Geo, 2. c. 25. Torgery 9, 159, 185, 139, 226, 368, 389, 203 
4 Geo. 2. c. 32 Fixtures to Freehvid — 295, 434 
5 Geo. 2 c. 29. { 8. Fraudulent Bankruptcy A 11 
7 Geo. 2 c. 22. Forgery — 96, 118, 299, 368 
7 Geo. 2. 22 Aſſault to Rob — — 22, 251 
12 Geo. 3. 6. 26. Stamps on Plate — — 57 
14 Geo. 2,c. 6. Cattle — — — 109 
15 Geo. 2 c. 13. Embezzling Bank notes — 32, 36 
15 Geo. 1. c. 34. Cattle — — — 109 
16 Geo, 2 c. 15. Return from Tranſportat ion — 324 
16 Geo 2 c. 32. Eſcape — — 100 
17 Geo. 2. c. 5. Vagrants 8 325 
19 Geo 2. c. 34. Obſtructing Officers — — 432 
24 Geo. 2. c. 45. Stealing on Rivers — 56, 294, 381 


20 Cco. 


1 N D E X. 

26 Geo. 2. c. 19. Plundering Ships — 111 
27 Geo. 2. c. 15. Threatening Letter — 143, 385 
29 Geo. 2. c. 30. Stolen Goods 

30 Geo. 2. c. 24. Falſe pretences — — 423 
30 Geo. 2. c 24 Threatening Letters — — 386 
31 Geo. 2 c. 10. ſ. 78. Forging Seaman's Will — 389, 396 
31 Geo. 2. c. 22. Corporations _ — 185, 189, 324 
31 Geo, 2 c. 22.1, 77. Perſonating Proprietors — 372 

GeorGE rut Trig, 
2 Geo, 3 c. 28. ſ. 12, Receiving part of the Cargo of a Ship 414 


5 Geo, 


5 Geo. 3. c. 49 Scotch Notes 


3.c. 25.7. 12. Embezzling Letters 


3» 79, 81, 110 
66 


6 Geo. 3. c. 36. Shrubs _ — 415 
6 Geo. 3. c 48. Trees — — 244, 416 
8 Geo, 3. c. 15. Returning from Tranſportation — 222, 334 
7 Geo. 3 c 50. Bank.: notes from Letters — 3» 79, 81, 110 
11 Geo. 3 C. 40. Copper Monies — — 341 
12 Geo 3 c. 48. Tranſpoſing Stamps — — 325 
13 Geo. 3.6 26. Stamps on Plate — — 57, 353 
16 Geo. 3. c. 30. Killing Deer _ _ 255 
17 Geo. 3.c. 17. Enfield Chace — — 244 
17 Geo. 3. c. 30. Bills of Exchange — — 368 
18 Geo. 3. c. 18. Corporations — — 324 
19 Geo. 3. c. 74 Tranſportation _ — 334 
21 Geo. 3 c. 68. Fixtures — — — 434 
22 Geo. 3. c. 58. Stolen Goods = _ 108, 153 
23 Geo. 3 c. 88. Vagrants _ — =—_ 335 
23 Geo 3. e. 49 f. 14. Stamps _ — 247, 315 
24 Geo. 3. c. 7. Stamps — — — 318 


STOLEN GOODS. 


In what caſe a receiver of ſtolen goods may be tried for the miſdemea- 
nor, though the principal felon was amenable to jullice 107 
By 22 Geo 3. c 5 receivers of ſtolen goods, except lead, &c. 
may be proſecuted for the miſdemeanor, whether the principal felon 
be amenable or not 108 
A perſon cannot be indicted for an acceſſary, in receiving money 
knowing it to have been ſtolen 235 
Bank-notes are not goods and chattels within the meaning of the 
ſtatutes which make the receivers of ſtolen goods acceſſaries after 
the fact 403 
To receive part of a ſtolen cargo of a ſhip contrary to 2 Geo. 3. c. 28. 


is felony 414 


— —— — — 


SURPLUSAGCE. 


Vide I8DICTMINT. 


THEFT- 


. E X. 


We 


THEEFTBaAOTE. 


i A perſon who receives money as a reward for helping another to foley 


goods, contrary to the 4 Geo. 2.c. 11, f, 4 cannot be indicted until 
the principal is convicted — — — 18 


TRANSPORTATION, 


1 A priſoner convicted of a capital crime, whoſe ſentence is reſpited 
during the King's pleaſurc, and who, on having received a pardon 
on condition of tranſportation for life, is afterwards found at large, 
in Great Britain, without lawful cauſe, ſhall be referred back to his 
original ſentence, — — — 220, 334 

2 Sentence of tranſportation may be a ſecond time paſſed upon a pri- 
ſoner, although the term for which he was before tranſported is un- 


expired — — — 380 
TREASON. 


1 To counterfeit the impreſſion of the gold coin on a piece of metal, ſo 
irregular that it will not paſs, is not high treaſon, for the crime is 
incomplete — — — 75 

2 A priſoner may be indicted for high treaſon, on the 8 & g Will. 3. 
c. 26, for having in his cuſtody and poſſeſſion a mould on which is 
made and impreſſed the fimilitude and ſtamp of the current coin, 
without averring it to be a tool or inſtrument within the ſtatute 92 

3 Extracting latent filver from the body of baſe metal, by means of 
agua fortis, is high treaſon within the 8 & g Will. 3.c. 26. againſt 
cylouring the coin _ — — 157 

4 What ſhall be conſidered a puncheon within the meaning of the ſta- 


tute — — — — 195 


TRIAL 
1 A private proſecutor on the Black Act, has an option to try the of- 


fender in what county he pleaſes 
2 A felony committed in Angle/ea may be tried in Salap, as the next 
adjoining Engliſh county to Wales — — 111 
3 An indictment for ſending a threatening letter may be tried in the 
county in which it was received, though it was written in, and ſent 
from, a different county 


4 A priſoner mute through the viſitation of God may be REN 

tried, ſentenced, and tranſported — — 394 

5 In what manner a miſuomer may be pleaded and tried — 409 
V. 


VAGRANTS. 


See INDICTMENT, No. 21. 


V ARIl- 


. 


VARIANCE. 
1 The word © undertood” inſtead of © underiood”” is not a fatal variance 


in an indictment for perjury — — 137 
2 The diſtinction between a material and au immaterial variance 138 
3 A variance * receivd”” inſtead of © receivetP”* is not fatal 145 


4 On an iadictment of perjury in giving evidence on an indictment for 
an aſſault, a variance between. the records, by the omiſſion of o_ 


word * d-ſpaired,” is not fatal _ 
5 Quere, It the variance of Sir George Narer inſtead of Sir George Mr 
Knight, between the record and the counterplea, is fatal 341 


6 On an indictment for counterfeiting the lamp of the len rampant, on 
a ſilver buckle, evidence of its being a lon paſſant is a fatal variance 353 

7 A priſoner acquitted of forgery on a variance between the inſtrumeat 
produced in evidence, and the recital of it in the indictment, cannot 
plead autrefois acquit to another indictment for the ſame offence 389 

8 On an indictment for ſtealing in the dwelling-houſe of Sarah Zunns, 
evidence that the name of the perſon is Sarah London is a variance 
fatal to the capital part of the offence — 243 note (b) 


VERDICT. 


» On an inditment for burglary and felony, a verdict of not guilty of 
the burglary is an acquittal of ſtealing in the dwelling-houſe; but the 
priſoner may be found guilty of the ſimple la: ceny — 

2 A priſoner acquitted on a charge of felony, committed as a ſorter and 
charger of letters, cannot be convicted on another count W him 
gene rally as a perſon employed in the Poſl-Office 79 

3 In burglary the priſoner may be acquitted of the 8 and found 
guilty of ſtealing in the dwelling- houſe to the amount of 408. 89 
A ſervant indicted of petty treaſon and murder, in an indictment 
blending thoſe charges ju one count, may be found guilty of the mur- 
der, and acquitted of the petty treaſon _ — 399 


W. 
WAR R ANT. Se CommiTMENT. 


1 The cerkainty which the law requires in a warrant of commitment 
163 to 180 
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